















































MICHAEL P. VICTORINO

Mayor

ERIC A. NAKAGAWA, P.E.
Director

SHAYNE R. AGAWA, P.E.
Deputy Director

MICHAEL P. RATTE
Solid Waste Division

SCOTT R. ROLLINS, P.E.
Wastewater Reclamation Division

TAMARA L. FARNSWORTH COUNTY OF MAUI
Environrpentg] Pro.te.c.tion & DEPARTMENT OF
Sustainabillty Division ENVIRONMENTAL MANAGEMENT

2050 MAIN STREET, SUITE 2B
WAILUKU, MAUI, HAWAII 96793

September 30, 2019

Honorable Michael P. Victorino, Mayor
County of Maui

Kalana O Maui Building, 9™ Floor

200 S. High Street

Wailuku, Hawaii 96793

Dear Mayor Victorino:

Re: Withdrawal of County of Maui v. Hawai’i Wildlife Fund et al.
Injection Well Appeal

If the County of Maui withdraws our injection wells appeal and the 9" Circuit Court ruling

stands, the uncertainty of the interpretation and application of the Clean Water Act (CWA) would
impact the following:

1.

It is likely that the Ninth Circuit’s “fairly traceable” test for Clean Water Act liability would
mean that all four of the County’s wastewater reclamation facilities utilizing injection wells
(Kahului, Lahaina, Kihei, and Kaunakakai) are currently in violation of the CWA.

The CWA also includes provisions for possible criminal penalties; departmental personnel
may be personally named in future lawsuits.

All of the following Department of Environmental Management (DEM) Capital
Improvement Projects (CIP) will be put on hold: Recycled Water Projects (roughly $35M
budgeted), Soil Aquifer Treatment project (roughly $3M budgeted), and Injection Well and
Infiltration Pond projects (Future projects). Most of these projects have known
groundwater connections.

DEM Reuse Program will be suspended and all future hook ups will be put on hold until
clarification of the CWA is determined. We already have a private property owner who
has appealed the Maui County Code’s requirement to use our recycled water because it
would subject them to possible violation of the CWA should the recycled water come into
contact with groundwater and migrate to the ocean.

Existing operational activities of injection wells and infiltration ponds (every facility), pump
stations/facilities with seepage pits/drainage basins to drain rain water into ground during
storm events (up to 42 pump stations and 5 plants), irrigation using reuse water (Kihei,
Kahului, Lahaina, Kaunakakai) will be suspended until clarification of the CWA is
determined.
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6. Over the next 6-9 years, budget roughly $23M for design of outfalls for all treatment
facilities with injection wells (Kihei, Kahului, Kahului, and Kaunakakai) and another
approximately $600M to construct them, excluding land acquisition. The Department has
determined that ocean outfall is the only disposal method with regulatory certainty.

7. All future development that wants to tie into our municipal wastewater system throughout
the County will be put on hold/stalled until clarification of the CWA is determined.

These are just a few of the department’s facilities and ongoing operations that will be affected
until further clarification of the CWA can be determined. The full effect is not known. If you have
any questions or concerns, please feel free to contact me.

Sincerely,
ERIC A. NAKAGAWA, P.E.
Director of Environmental Management





