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I INTRODUCTION

Petitioner Defendant- Counterclaimant/Cross-Claimant/Third Party
Plaintitl/ Appellee/Cross/Appellant Ala Loop Community Association (hercinafler “Petitioner™),
seeks to correet the error of the Intermediate Court of Appeals (“"[CA™) in determining that
Petitioner lacked standing to seck declaratory relief relating to the applicability of the exemption
provisions of HRS Section 302A-1184 s it relates to charter schools and to scek declaratory and
injunctive reliel relating to the enforcement ot the provisions of Section 203-6. [IRS.' Sce
Summary Disposition Order liled on March 12, 2009, Appendix “A”,

The ICA vacated the Third Circuit Court’s judgment determining that Defendant/Appellant
Wai'ola Waters of Life Charter School (*Appellant”) was not exempt lrom complying with the

special permit requirements of Chapter 205, HRS. It is Petitioner's position that the [CA:

" HRS Section 302A-1184 was repealed and replaced by HRS Section 30213-9 in 2006, Section 302A-
P18 provided that charter schools were exempt from state laws in contlict with Chapter 302A, except for those
reganding “health and safety requirements™,
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(H ignored Petitioner’s standing under HRS Section 632-1 based on the personal stake
its members had in the controversy relating to the cxemption issue,

(2) ignored the direct procedural injury sultered by its members when they were
deprived of the opportunity to participate in public hearings and contested case hearings which are
available under the applicable special permit procedures mandated under HRS Section 205-6,

(3) ignored the provisions of Article X1, Scction 9 of the Hawaii State Constitution or
the legislative intent of HRS Section 607-25, which expressly provides private partics with the
right to sue lor injunctive relicl when a development is undertaken without obtaining all permits or
approvals required by law, including permils required by Chapter 205, and

(4) did not account for the fact that Petitioner was named as a defendant to the action,
in which both the County of Hawaii and the Land Use Commission of the State of NHawaii (<1.UC™)
were parties, and the County of Hawaii sought declaratory relief as 10 the same issucs,

Petitioner (whose members included next door neighbors to Appellant’s un-permitted non-
agricultural operations) had been named by the County of Hawaii as a defendant and was the only
party actively advancing the claims for declaratory and injunctive retief, Indecd. the absence of
input by both the County of Hawaii and the LUC on issucs which implicated environmental
concerns and which direetly and adversely affected the health and welfare of the Petitioner’s
members, provide a classic example of the circumstances under which the Hawaii State Legislature
deemed it appropriate to provide a private right of action to enforce Hawaii's land usc Jawy.

Related to the procedural injury which Petitioner was attempting to rectify was the fuct that
under HRS Section 205-6 when the property exceeds fifteen acres (Appellant’s operations were
accurring on a 28 acre parcel), the Land Use Commission also needs to approve the application.
The LUC can approve, modify the planning commission approval, or deny the petition. The
operation of a charter school by the Appellant in the absence of a special permit or properly
administered public hearing and contested case hearing under Chapter 91 deprived Petitioner and its
members the opportunity o be heard, to raise environmental and public health and safety issues.
and deprived it of due process.

As a party and named defendant in the action. Petitioner had a right 1o participate in the
declaratory action, and to advocalte its position on the same issues which had been raised by the

County. As expressed in both the Hawaii State Constitution. Scction 607-25 and a long line of



standing principles, most recently enunciated in Sierra Club v. Department of Transportation, 113
Hanv. 2990167 P.3d 292 (2007) (*Superlerry ™). where as here, a party has sulTered an actual or
threatened injury traceable to the defendant, and a favorable decision would likely provide relief,
the Petitioner had a sullicient stake in the controversy 1o obtain the requested relicl

1A QUESTIONS PRESENTED FOR DECISION

The main question presented is when property is being used by an entity in violation of’
Chapter 205, HRS and the entity claims an exemption from the coverage of the land use statute.
does an association comprised of neighbors ol the entity named as a parly have standing (o obtain
declaratory relictas o the exemption issue particularly when the public agencics provided with
express statutory authority to enforce the chapter have lailed to do so, or should the neighbors be
without a remedy? Subsidiary questions also include:

l. Whether the Petitioner have established standing based on injury in fact or
procedural injury.

2. Did the Circuit Court have jurisdiction (o enter a judgment in favor of the
Association when the County of Flawaii and Land Use Commission have spectfic notice ol'a
viokution of Chapter 203, and do not take any steps to enforee the provisions ol the chapter?

3. Where as here. the neighbors also sought injunctive relief based on the law of'
nuisance. did the Circuit Court have jurisdiction to determine that the activities upon which the
nuisance claim is based are in violation of Chapter 205 when the public agencics provided express
authority to enforee the statute are named as parties and have the opportunity to provide input on
the issues?

4, As a mauer of procedural due process, did the circuit court have jurisdiction 10
consider the position of the Petitioner on the issues raised by the County in its Complaint, and by
the Petitioner in its Counterclaim and Cross-claim?

11, PRIOR PROCEEDINGS IN TIHE CASE

On November 14,2003, the County of Hawaii (iled a Complaint for Declaratory Reliel in
the Cireuit Court for the Third Circuit, naming Petitioner and Appellant as defendants. The
Complaint requested the Cireuit Court to determine the primary issuc as to whether Appellant, as a
new century charter school, was exempt trom obtaining a special pennit under HRS Section 302A-

FISH. but was required 1o obtain a use permit from the County of Hawaii under its Zoning Code.
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Petitioner was named as a party whose members were homeowners or business proprictors who
lived or transacted business on or near Ala Loop, where Appellant was operating its school,
(Appendix "B, ROA V. L pp.1-43),

On November 20, 2003, Petitioner filed its Answer. along with a Counterclaim against the
County of Hawaii and a Cross-Claim against Appellant. The Counterelaim and Cross-Claim
asserted that the Attorney General's office had issued an August 23, 2003 advisory opinion that
charter schools were not exempt from the special permit provisions of Section 205-6, 1RS., and
alleged that the County. through it's Department ol Public Works was preparing o issue a
temporary building structure permit o allow the school’s operations to oceur betore any use permit
or special permit was issued. Petitioner alleged that by failing to require application for cither a
use permit or special permit, the County was depriving the Association and its members of the
opportunity to participate in public hearings (or contested case hearings) and that this constituted a
deprivation of property riphts without due process and an opportunity to be heard. As a result.
Petitioner prayed for declaratory reliel! seeking a determination that a special permil was required.
and Tor injunctive reliel. (Appendix “C™, ROA V., 1, pp. 49-39).

As part o the Cross-Claim against the Appellant, the Petitioner also alleged nuisance por se
based on the violation of statute. and as against the County, damages and attorneys fees based on
civil rights violations. While not yet disposed of, these damages claims were also predicated on
the issue of what procedural steps and permits the Appellant was required to take prior to operation
ol the school. (Appendix “C”, ROA V. I, pp. 49-89).

On December 2, 2003, Petitioner also joined the Land Use Commission of the State of°
Hawaii as a Third Party Defendant on the basis that since the subject real property was 20 acres in
size. the LUC should be made a party. Sce Petitioner’s Joinder and Third-Party Complaint against
the LUC. (Appendix D™, ROA V. L pp. 96-99, without exhibits attached).

Alter the issucs were joined and discovery taken by the Petitioner, on October 20, 2004,
Petitioner liled a Motion lor Default Judgment and Permanent Injunction. On November 23, 2004,
the LUC tiled a position statement stating that it should remain “neutral” on the permit requirement
and injunction issue because a special permit application might eventually need 1o be heard by it

(Appendix “E™. ROA V. 1L pp. 8-12). This position made no sense, because the issue was not
PE



whether a special permit should be issued. but whether Appellant required aspecial permit betore
operating.

The County also skirted taking position on the very issue it had filed suit on. on the basis
that the reliel sought was only directed at the Appellant. However., the County did acknowledge
Petitioner’s right to litigate the issucs. See County's Response, Appendix ~F", ROA V. Il pp.
13-35. Given the lassitude ot the 1.UC and the County on the issucs. during which Appellant
continued to operate a school on the premises for aver a year, Petitioner was left with the task of
advaocating the exemption and special permit issucs.

On February <4, 2005, the Cireuit Court entered its Findings of Fact, Conclusions of Law
and Judgment. including that Appellant was operating administrative olfices. using oflice
cquipment and computers. and the holding, instructional and laboratory classes on the property.
(See Appendix “GYROA VUL pp. 462-467). On December 12, 2005. an Amended Final
Tudgment determined that Appellant must obtain a special permit trom the Planning Commission
and LUC pursuant to TIRS Section 205-6 prior (o operating a charter school.

In its summary disposition order, the ICA held that private citizens have no standing to
invoke a circuit court’s jurisdiction to authority 1o enforce Chapter 205, citing its prior decision in
Pono v, Molokai Ranch, Lid.. V19 Haw. 164, 194 P3d 1126 {(App. 2008).

. STATEMENT OF THIE CASE

As the Circuit Courts Findings made clear, Appellant was operating a charter school in the
absence of a special permit.

Despite these deliciencies, the Counly’s Department of Public Works was encouraging
Appellant to obtain a temporary structure permit. Under these circumstances. what was the
Petitioner 10 do? Let the agency given authority to enforee the law encou rage violation of the law
it was mandated to enforee? Should the holding in Pono, supra. be interpreted 1o bar Petitioner’s
standing in this case?

V. ARGUMENT

HRS § 632-1 grants the courts the ability to make binding adjudications where an actual
controversy exists. MRS § 632-6 provides with respect to HRS Chapter 632:

I'his chapter is declared to be remedial. Its purpose is 1o alTord reliet 1rom the uncertainty

and inseeurity attendant upon controversies over legal rights. without requiring one ol the
parties interested so Lo invade the rights asserted by the other as to entitle the party to
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maintain an ordinary action therefor. [t is to be liberally interpreted and administered, with
a view to making the courts more serviceable to the people.
The Hawaii Supreme Court has cited to HRS § 632-1 and 632-6 as authority for a private

party to seek to enforee RS Chapter 205 as well as other land use statutes. In Citizens for
Protection of the North Kehala Coastline v. County of Hawaii, 91 Haw. 94,979 £.2d 1120 (1999),
acommunity group sued. pursuant to TIRS § 632-1, over violations of FIRS Chapier 203 (as well as
Chapter 343). The Court reiterated the state’s liberal standing doctrine and held that HRS § 632-1
did pot present a barrier o adjudication. Acceepting the ICA’s conclusions in this case would leave
no remedy to a private party whose interests are lelt to the whims ol agencies who fail to actively
entoree, or choose to seleetively enforee, Hawaii's land use and environmental laws.

A The Hwwaii Supreme Court's Longstanding Precedent Provides Ample Busis for
Fimding Stunding on the Part of Petitioner.

In Superferry 1. this Court discussed standing principles at length, The Court stated that the
“touchstone™ ot this Cowrt’s notion of standing is “the needs of justice,™ and that “standing
requirements should not be barriers to justice.”™ Instead, ~one whose legitimate interest is in fact
injured by illegal action of an agency or ofticer should have standing because justice requires that
such a party should have a chance to show that the action that hurts his interest is illegal ™ 1d.. at
P.319. By the County’s failure (o actively require Appellant to seck a special permit Irom the
Planning Commission and allowing Appellant to continue its non-agricultural operations on the
property, the Association and its members were injured by the deprivation of their right o
participate, seck a contested case hearing, and at a minimum request certain health and safety
standards be implemented as a condition of operation.  This Court has stated that in the realm of
cnvironmental concerns, “we have not been inclined 1o forcclose administrative challenges o
administrative determinations through restrictive applications ot standing requirements.” Id.. al
P.320).

In Superferry 1. this Court addressed the issue of a party's standing based on whether the
party or in the case ol an association, its members, have suflered injury in fact or a procedural
mjury. As to the issue ol injury in tact, the Court requires a “personal stake™ in the outcome of i
controversy which may arise from a delendant’s infringement of personal or special interests that
are separate and distinet trom the public. Id..at P.321. As to the injury in Fact issuc. the Petitioner

had presented ample evidence of the personal stake its members had in the health and sadety
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aspects of Appellant’s operations, being noise, traffic, inadequate infrastructure. lire protection,
sewage and water issucs.

As Lo the procedural injury issue, in Superferry £, this Court noted the following features in
the procedural standing doctrine:

“In_order to establish a procedural injury, in accord with both Iederal precedent and
our caselaw, a plaintift must show that; (1) the plaintitf has been accorded a
procedural right, which was violated in some way, see City of Sausalito, 386 F.3d at
1197 (requiring that “the agency violated certain procedural rules™), e.g., as here, a
[ailure to conduct an EA; (2)_the procedural right protects the plaintift's conercte
interests; and (3) the procedural violation threatens the plaintill”s concrote interesls.
thus afTecting the plaintiff ~personally,” which may be demonstrated by showing (a)
a "geographic nexus™ to the site in question and (b) that the procedural violation
increases the risk of harm 1o the plaintifl"s concrete interests.” 1Id.. at P.329,
(Emphasis addced).

In this case, the County was taking the position that a County use permit must be obtained
from the Planning Commission under the County’s “use permit” process, thereby depriving
Petitioner ol the procedures mandated by HRS Section 205-6. During the pendency of the kawsuit.
il Look no action Lo abtain even this crroncous determination while the Appellant was operating.
By failing to mandate the special permit process, Petitioner had no opportunity 1o present its
position (o both the Planning Commission and Land Use Commission. This denial ol a procedural
right was clearly coupled with the concrete intercst of the Petitioner and its members. who clearly
had the requisite geographical nexus and interest in providing input on health and safety issues.

The issue of standing in Superferry I was framed in the context of whether the petitioners”
“concerete interests were threatened by the decision to exempt the harbor improvements (rom the
environmental review process.” 1Id., at P.330. The issuc in Life of the Land v. Land Use
Conumission, 63 Haw. 166 (1981) ("LOL") was whether the association had standing to chalienge
the LUC’s land use district classification decision in the context of its authority under Chapter 203,
In LOL. the Court determined that the petitioners” had requisite standing as interested parties under
HRS Section 91-7 and FIRS Section 632-1, which authorizes courts of record 10 issue declaratory
Judgements in cases of actual controversy. Id.. at P.177-178.

Under the foregoing principles. there is no question that Petitioner had standing to seck a
determination that Appellant was not exempt from Hawaii’s land usc law, and was required to

oblain a special permit through a process that allowed Petitioner an opportunity to be heard.

-8-



B. The Hawaii State Constitution und Statutory Law Expressly Provides for a
Private Right of Action to Enforce Laws Relating to Environmental Qualify,
Including Hawaii’s Land Use Law.

Arnticle X1 Scction 9 of the Hawaii State Constitution states as follows:

“Section 9. ENVIRONMENTAL RIGHTS

liach person has the right 1o a clean and healthlul environment, as
defined by laws relating to environmental quality, including control
of pollution and conscrvation, protection and enhancement ol natural
resources. Any person may enforce this right against any party,
public or private, through appropriate legal proceedings, subject o
rcasonable limitations and regulation as provided by law. [Add Const
Con 1978 and election Nov 7, 1978]” (Emphasis added).

HRS Section 607-25, which is a statutory private attorney general {ee recovery statute, ad
contemplates the recovery of attorney’s [ees and costs against a private party who has been
undertaking development without obtaining all “permits or approvals required by law”, provides in
subscction (¢) as tollows:

“§607-25 Actions based on failure to obtain governiment permit or
approvals: attorney's fees and costs.

(¢) [For purposes ol this scction, the permits or approvals required by

law shall include compliance with the requirements for permits or
approvals established by chapters 6E, 46, 54, 171, 174C, 180C, 183,
183C, 184, 195, 195D, 203, 205A, 266, 34218, 342D, 342F, 342H,
342J, 342L, and 343 and ordinances or rules adopled pursuant
thereto under chapter 91, (Emphasis added).

As recognized in the ICA's Summary Disposition Order, the Association's claims and the
reliet granted by the trial court involved the determination that Wai'ola had tailed to obtain all
permits required by law, including compliance with Chapter 205, HRS, and that the Association
was entitled to an injunction preventing activity for which a special permit was required. These
facts fall squarcly within the terms of HRS Section 607-25. The ICA made no attempt 10 square
the provisions of Article X1, Scction 9 of the [Hawaii State Constitution and HRS Scection 607-235
with the facts ol this case, and focused solely on whether Chapter 205 provided a private right of’
action.

Scetion 607-25 recognizes that as in this casc, where a government agency does nothing to
actively entoree laws it was intended to initiatly have a right (o enforce, a private party should then

have the opportunity 1o seek and obtain injunctive relict when the agency is unwilling or unable to
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enforee the pertinent statute. The statute provides the private party with a remedy in such an
mstance. By issuing its decision, the ICA has rendered both the legislative intent and the remedy
provided by the statute nugatory.

LIRS Section 607-25 was adopted after the enactment of the enforcement provisions ol
Chapter 205. While the ICA has cited to its apinion in Pono v. Molokai Ranch, Lid . 119 Haw.
104, 194 P.3d 1126 (App. 2008). the elTect of Article X1, Scetion 9 ol the Hawaii State
Constitution or o' HRS Section 607-25 had not been raised or addressed in that case, nor any
arguments presented as (o the relationship between these provisions and the standing issuc.
Marcover, in Pono, no request for injunctive relief was made, and in the ICA restricted its analysis
to the four corners of Chapter 205 (o determine whether a private right ot action existed under that
Chapter. While there was no prohibition against such a private right ol action contained in Chapter
205, the Court stated that when the legislature desires to provide a private cause ol action to
remedy a statwtory violation, “it knows how to do so and has done so expressly. It has not done so
in the case ol Chapter 205.” 1d., at P.188. This statement erroneously lailed to consider the
express inclusion of Chapter 205 in Section 607-25 and ignored the Hawaii State Constitution,

That the Legislature did in fact intend to provide such a private right of action was clearly
supported by the Hawaii Supreme Court in Kaliuna Sunset Oveners v, Mawi City Conncil, 86 |law.
132,948 P.2d 122 (1986). The Court emphasized the purpose of the statute as rellected in the
legislative history behind HRS Section 607-23, which was intended 10 make more meaninglul the
private rights of action found in Article XI, Section 9, of the Hawaii State Constitution.

The Court in Kahana cited both the constitutional and legislative inteat of allowing private
parties Lo act as private attorneys general:

"HRS § 607-25 was enacted by the 1986 State Legislature as Act 80,
Act 80, § 1, explained the purpose of the statute as tollows:

The legislature linds that article X1, section 9, of the Constitution of
the State o [Hawai'i] has given the public standing to use the courls
to enforce laws intended 1o proteet the environment. Flowever, the
lepislature tinds that the public has rarely used this right and that
there have been increasing numbers of after-the-lact pennils lor
illegal private development. Although the legislature notes that some
sovernment agencies are having difliculty with the full and timely
enforcement of permit requirements against private parties,
after-the-fact permits are not a desivable form of permit streamlining.
For these reasons, the legislunne concludes that 1o improve the

-10-



implementation of laws 1o protect health, environmental quality,_and
matnral resources, the impediment of hieh leval costs musi he
reduced for public interest croups by allowing the aveard of
uttorneys’ fees, in cases involving iflegal development by private
parties. (Emphasis added).

Additionally. the legislative history stated:

Your Committee tind[s] that the volume of development throughout
the State is a limiting factor on State or County investivation of
alleged abuses against public resources and the environment . . .

The bill will give fuller effect 1o Article X1, Section 9 of the
Constitution of the State of [ Hawai'i], which gives Hawaii's people
the right to bring lawsuits enforcing environmental laws.

Members of the public interested in using their constitutional
standing may be deterred by the high cost of litigation, Awearding
attorney’s fees and costs will enable individuals and oreanizations 1o
assist the state in enforcing laws and ordingnces controlling
development. They are to be awarded costs if they prevail alter
fruitlessly bringing the violation to the attention of those undertaking
the development and the relevant state apency.

This bill yeill help axsure that the stute honors the commitment 1o its
cavironment that is reflected in its laws concerning development.

Sen. Stand. Comm. Rep. No. 450-86, in 1986 Scnate Journal, at 976
(Empbasis added).

From the Iegislative history, we are able to determine that the
legislature intended that individuals and organizations would help
the state's-enforcement of laws and ordinances controlling
development by acting as private attorneys gencral and suing
developers who did not comply with the proper development laws.
Yo encourage individuals and organizations o enloree the k. the
legislature allowed the individual or organization (o recover
attornevs' [ees il it prevailed in its lawsuit.

86 Haw. 132, 134-135.

[n sum, both the Hawaii State Constitution and the Legislature intended that private partics
such as the Association have the right to seek enforcement of laws such as Chapter 205 and o
obtain redress where the agency given direet authority to provide enforcement is unwilling or
unable to do so. Given the fassitude ol the County in entorcing land use laws. Petitioner was
provided with clear authority to act as private attorney general and to recover fees and costs

inctrred when the conditions ol MRS Section 607-25 are satislied.



C. As ¢ Named Defendunt Sued by the County in Recognition of Its
Standing, Petitioner was Euntitled to Advocate the Same Issues Raised by it and
the Connty as a Matter of Due Process.

Under HRCYP Rule 12 (b), “every defense in law or lact, ...whether a claim, counterelain.
cross-clain, or third-party complaint, shall be asserted in the responsive pleading thereto if one is
required...” HRCP Rule 13 required or allowed Petitioner 1o lile a counterclaim against the County
secking a determination from the Court that a special permit, and not merely a County use permit,
was required before the Appellant could operate. HRCP Rule 14 also allowed Petitioner to join the
1.UC as a party. given its stake in the outcome, and in order that no argument could be raised that
all indispensable partics to the issue had not been joined.

Petitioner was at risk if it failed to defend and advance its position as required under the
rules. As a matler of procedural due process, Petitioner had the right as a party to advocate ils
position on the issucs, and the [CA's determination that Petitioner did not have standing to litigate
the issues under these circumstances is a deprivation of procedural due process under both the
Hawaii State Constitution at Article 1, Section 5, and the U. S. Constitution at Article XI1V. Section
1. both as to (1) Petitioner’s right to protect its interests in participating in special permit
proceedings before the Planning Commission and Land Use Commission, and (2) in advancing its
interests as a parly litigant under the Hawaii Rules of Civil Procedure.

Kl CONCLUSION

Based on the above, petitioner respecttully requests this Court to accept this Petition,
determine that Petitioner has standing to seck relief from the Circuit Court, sustain that portion of’
the Circuit Court’s decision enjoining Appellant from operating a school on the premisces in the
absence of a special permit, and cither remand this matter, or decide upon the remaining issues in
this appeal.

Daled: Hilo. Hawaii, July 21, 2009.
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