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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWATI
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ALAKU POINTE LP, (Civil Rights)

Plaintiffs, DEFENDANT COUNTY'S MOTION FOR
SUMMARY JUDGMENT, MEMORANDUM IN
vs. SUPPORT OF DEFENDANT COUNTY’S
MOTION FOR SUMMARY JUDGMENT;
COUNTY OF MAUI, et al., CERTIFICATE OF SERVICE

Defendants. Judge: Hon. David A. Ezra

Trial date: January 13, 2009

DEFENDANT COUNTY'S MOTION FOR SUMMARY JUDGMENT

Defendant COUNTY OF MAUI, (Defendants COUNCIL CHAIR G. RIKI
HOKAMA, in his official capacity; COUNCIL VICE-CHAIR DANNY A.
MATEO, in his official capacity; COUNCILMEMBER MICHELLE ANDERSON,
in her official capacity; COUNCILMEMBER GLADYS COELHO BAISA, in
her official capacity; COUNCILMEMBER JO ANNE JOHNSON, in her
official capacity; COUNCILMEMBER BILL KAUAKEA MEDEIROS, in his
official capacity; COUNCILMEMBER MICHAEL J. MOLINA, in his official

capacity; COUNCILMEMBER JOSEPH PONTANILLA, 1in his official



capacity; COUNCILMEMBER MICHAEL P. VICTORINO, in his official
capacity; MAYOR CHARMAINE TAVARES, in her official capacity; and
VANESSA A. MEDEIROS, DIRECTOR, MAUI COUNTY DEPARTMENT OF HOUSING
AND HUMAN CONCERNS, in her official capacity having been dismissed
from this action) ("County"), by and through its attorneys BRIAN T.
MOTO, Corporation Counsel, and MADELYN S. D'ENBEAU, Deputy
Corporation Counsel, hereby move this Honorable Court for summary
judgment as a matter of law.

This Motion is made pursuant to Rules 7(b) and 56 of the
Federal Rules of Civil Procedure and is supported by the Memorandum
in Support hereof, Concise Statement of Facts, Declarations of Ken
Fukuoka, Jeffrey A. Hunt, Vanessa A. Medeiros, David Michaelson and
Clayton Yoshia; Request for Judicial Notice; Exhibits "A" - "C",
and the records and files herein.

DATED: Wailuku, Maui, Hawaii, August 13, 2008.
BRIAN T. MOTO

Corporation Counsel
Attorney for COUNTY DEFENDANTS

By__ /s/ Madelyn S. D’Enbeau
MADELYN S. D'ENBEAU
Deputy Corporation Counsel
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MEMORANDUM IN SUPPORT OF COUNTY’S MOTION FOR SUMMARY JUDGMENT

I. COUNTY IS ENTITLED TO SUMMARY JUDGMENT ON REMAINING
CONSTITUTIONAL CLAIMS

In its Oder Ganting in Part and Denying in Part County

Def endants’ Modtion for Summary Judgnent, or inthe Alternative, for

Partial Summary Judgnent filed on July 3, 2008 ("Order"), this

Court held that three of Plaintiffs’ constitutional clains survived

t he County Defendants’ Mtion for Summary Judgment filed on April

2, 2008 ("First M8J"). The remaining constitutional clains are:

(1) an assertion that the Residential Wrkforce Housing Ordi nance,

Maui  County Code, Chapter 2.96 ("Ordinance") (appended to

Plaintiffs First Amended Conplaint), on its face, violates

Plaintiffs’ Equal Protection R ghts because it discrimnates

between residential developers and conmmercial and/or other

devel opers; (2) a claimthat the Ordinance, on its face, fails to
serve any legitimte governnental objective and is so arbitrary or
irrational that it runs afoul of the Due Process C ause; and (3) an
equal protection "Class of One" claim based on the Plaintiffs’
request for a waiver fromthe requirenents of the Ordi nance and the
subsequent hearing on that request.

In addition, certain state law clains remain, and wll be

di scussed bel ow.

II. SUMMARY JUDGMENT ELIMINATING CLAIMS THAT CANNOT BE SUSTAINED
AT TRIAL IS FAVORED AND IS APPROPRIATE GIVEN PLAINTIFFS’
BURDEN OF PERSUASION
A. County Does Not Have the Burden of Persuasion with

Respect to the Constitutionality and Validity of the
Ordinance and is Entitled to Summary Judgment

In 1986, the United States Suprenme Court decided the three

cases that transforned summary judgnent from an infrequently



granted procedural device into a powerful tool for the early
resolution of cases. As discussed below, these three cases
establish that, in response to a notion for summary judgenent the
party with the burden of persuasion nust bring forth adm ssible
evidence sufficient to wthstand a notion for a directed verdict,
enploying the standard of proof that would apply at trial.
Furthernore, if the non-noving party’'s argunent is inherently
i npr obabl e, the burden of proof required to withstand the notion
for sunmary judgnment is hei ghtened.

B. Celotex Corp. v. Catrett

Celotex Corp. v. Catrett, 477 U S. 317, 327 (1986), the nost

widely cited of the three cases, instructs that a conplete failure
of proof concerning an essential elenent of the non-novant’s case
necessarily renders all other facts i mmaterial and supports summary
judgnment. There is no requirenent that the noving party negate the
other party’s claim "One of the principal purposes of the sumary
judgnment rule is to isolate and dispose of factually unsupported
clains or defenses . . . ." 1d. at 323-324.

In Celotex, the court stated that Rule 56 of the Fed.R G v.P.
shoul d be construed with due regard for the rights of defendants to
denonstrate prior to trial that there is no factual basis for
plaintiffs  clains. Before Celotex, a party seeking sumary
j udgnment had t he burden of both production and persuasion even if
the other party would have the burden of persuasion at trial
After Celotex, a party that does not have the burden of persuasion

at trial is no longer obliged to present evidence that negates the



non-novant’s claim Arthur R MIller, The Pretrial Rush to

Judgrment, 78 N.Y.U. L.Rev. 982, 1038-1039 (2003).
Furthernore, a party noving for summary judgnent is entitled
to the burden-shifting effect of presunptions in its favor. In

Cal-Farmins. Co. v. U.S., 647 F.Supp. 1083, 1086 (E.D. Cal. 1986),

aff’d 820 F.2d 1227 (9th Cr. 1987), an action challenging the
assessnment of a deficiency by the Internal Revenue Service, the
court held that a determ nation by the Internal Revenue Service is
presuned correct and "the governnent is entitled to the benefit of
that presunption in noving for summary judgnent." Accord: Coca-

Cola Co. v. Overland, Inc., 692 F.2d 1250, 1254 (9th Cir. 1982), in

whi ch the court held that, by pointing to the presunption that a
trademark i s not generic, Coca-Cola net its burden of denopnstrating
t hat the question of whether or not the trademark "Coke" is generic
"does not raise a genuine issue of material fact." See also, 6 J.
Moore, Moore's Federal Practice, 56.15(3), at 2342-43 (2d ed.
1974); U.S. v. General Mtors Corp., 518 F.2d 420, 441-42 (D.C

Cir. 1975), in which the court held that "the noving party for
summary judgnment is entitled to the benefit of any relevant
presunptions that support the notion."

C. Matsushita Electric Industrial Co. v. Zenith Radio Corp.

The second case inthe trilogy, Matsushita Electric I ndustri al

Co. v. Zenith Radio Corp., 475 U S. 574 (1986), holds that the

i nferences drawn in favor of the non-noving party nust be
reasonable in light of the entire record. If plaintiffs® clains

are i npl ausi bl e, a hei ghtened burden of proof is required to defeat

3



summary judgnment. Accord: Swarner v. U S., 937 F.2d 1478, 1483

(9th Cir. 1991), in which the United States Court of Appeals for
the Ninth Grcuit ("Ninth Crcuit") reversed sumary judgnment in
plaintiff’s favor because its argunents were inplausible in the
factual context of the case. The plaintiff, a newspaper publisher,
argued that the mlitary command had inexplicably began
discrimnating against it on the basis of its views despite having

allowed the paper to be distributed for nearly forty years.

Tanner v. Heise, 879 F.2d 572, 577-78 (9th Cr. 1989), in
which the court affirnmed sunmary judgnment despite the inferences
that could be drawn from the non-noving party’s argunent because
the factual context made the clai minplausible.

D. Anderson v. Liberty Lobby, Inc.

In the third case, Anderson v. Liberty Lobby, Inc., 477 U S.

242 (1986), the Suprene Court held that, in order to defeat summary
judgment, the non-noving party nust present sufficient evidence to
support a favorable jury verdict using the evidentiary standard of
proof that would apply at a trial on the nerits. In Anderson, a
trial on the nerits would have required the plaintiffs to prove
actual malice because the defendants who allegedly |ibeled the
plaintiffs were public figures. The Court of Appeals held that for
pur poses of sunmary judgnent, the requirenment that actual nmalice be
proven by clear and convincing evidence was irrelevant. The
Suprenme Court reversed, holding that the higher burden of proof
must be considered by the trial court in determ ning whet her or not

a case should go to the jury. As the Court stated: ". . . atrial



judge nust bear in mnd the actual quantum and quality of proof
necessary to support liability . . . ." 1d. at 254.
In Coca-Cola Co. v. Overland, Inc., supra, 692 F.2d at 1254-

55, the defendant had submtted several affidavits stating that the
affiants believed that custoners ordering "Coke" were using the
term in the generic sense. The Ninth Circuit held that the
affidavits were "clearly insufficient to rebut the presunption”
because they were too specul ative and i nsubstantial and failed to
set forth facts that would be adm ssible at trial

In order to overcone the presunption of validity and/or
constitutionality of a duly enacted ordinance, the party
chal | engi ng t he ordi nance on equal protection grounds rmust convince
the court that the legislative facts upon which the classification
i s apparently based coul d not reasonably be conceived to be true by
the legislative body. The party challenging the classification
cannot prevail on a claimthat the ordinance is irrational if the

question is at | east debatable. Mnnesota v. O over Leaf Creanery

Co., 449 U. S. 456, 464 (1981), in which the Suprene Court upheld a
state statute that banned retail sale of mlk in plastic
nonr et ur nabl e containers but permtted such sale in nonreturnable
paperboard m |k cartons.

"In areas of social and economic policy, a statutory
classification that neither proceeds along suspect |ines nor
i nfringes fundanental constitutional rights nust be uphel d agai nst
equal protection challenge if there is any reasonably conceivabl e

basis for the classification." F.C.C. v. Beach Conmuni cati ons,




Inc., 508 U S. 307, 313 (1993), in which operators of satellite

antenna and television facilities objected to their classification

as entities requiring franchising.

III. PLAINTIFFS BEAR THE BURDEN OF PROOF ON THEIR CONSTITUTIONAL
CLAIMS BASED ON A RATIONAL BASIS REVIEW AND NON-SUSPECT
CLASSIFICATION

A. County Has No Burden to Establish a Rational Basis for
Distinguishing Between Residential and Commercial

Developers

One of the surviving constitutional clainms is the assertion
that the Odinance, on its face, violates Plaintiffs Equal
Protection Rights because it discrimnates between residential
devel opers and comrercial or other devel opers. County does not
have t he burden of establishing a rational basis for distinguishing
between residential and commercial developers in an ordinance
requiring specific pricing for residential developments. In fact,

the | egislative body need not articulate the reasons for
enacting a statute. This is particularly true where the
| egi sl ature nust necessarily engage in a process of |ine draw ng.
The task of classifying persons for . . . benefits . . . inevitably
requires that some persons who have an al nost equally strong claim
to favored treatnment be placed on different sides of the Iine,
(citations onmtted) and the fact the line mght have been drawn

differently at sone pointsis amatter for |egislative, rather than

judicial consideration.” U.S. Railroad Retirenent Board v. Fritz,

499 U.S. 166, 179 (1980). Once the court has identified a
pl ausi bl e basis for the classification, judicial reviewis at an

end. Norlinger v. Hahn, 505 U S. 1, 17-18 (1992).




The Plaintiffs bear a heavy burden in their attenpt to prove
that there is no rational basis for the classification in the

Ordinance. In Aleman v. dickman, 217 F.3d 1191, 1201-1202 (9th

Cir. 2000), the Ninth Grcuit set this forth very clearly.

"[ Rlational -basis reviewin equal protection analysis ‘is
not a license for courts to judge the wi sdom fairness,
or logic of legislative choices.”" Heller v. Doe, 509
UusS 312, 319, 113 S. C. 2637, 125 L.Ed.2d 257 (1993)
(quoting ECCv. Beach Comruni cations, Inc., 508 U. S. 307,
313, 113 S. Ct. 2096, 124 L.Ed.2d 211 (1993)). Therefore,
"a classification neither involving fundanental rights
nor proceedi ng al ong suspect lines is accorded a strong
presunption of validity" and nust be upheld "if there is
a rational relationship between the disparity of
treatnment and sone | egiti mate gover nnent al purpose.” 1d.
at 319-20, 113 S. . 2096. Furthernore, "a legislature
that creates these categories need not ‘actually
articulate at any tine the purpose or rationale
supporting its classification.”" |d. at 320, 113 S. C

2096 (quoting Norlinger v. Hahn, 505 U S. 1, 15, 112
S.Ct. 2326, 120 L.Ed.2d 1 (1992)). Rather, "a statutory
classification . . . nust be upheld against equal
protection <challenge if there is any reasonably
concei vabl e state of facts that could provide a rational
basis for the classification." Beach Comunications, 508
U S at 313, 113 S.Ct. 2096. In addition, the governnent
"has no obligation to produce evidence to sustain the
rationality of astatutory classification"; "[t]he burden
is on the one attacking the | egislative arrangenent to
negati ve every concei vabl e basi s whi ch m ght support it."
Heller, 509 U S at 320, 113 S. C. 2637. “"Finally,
courts are conpelled under rational-basis review to
accept alegislature's generalizations even when thereis

an inperfect fit between neans and ends. A
classification does not fail rational-basis review
because it ‘is not made with mathenmatical nicety or
because in practice it results in sone inequality.”" 1d.

at 321, 113 S. . 2637 (quoting Dandridge v. WIIlians,
397 U.S. 471, 485, 90 S. Ct. 1153, 25 L. Ed. 2d 491 (1970)).

County has no burden to carry on this issue, and in fact would
not be required to offer any evidence with respect to its decision
to begin addressing the |ack of affordable workforce housing by

passing an ordinance directed at residential devel opers. The

7



burden is entirely on the Plaintiffs. Wen the burden of proof
rests with the non-noving party, sumrmary judgnent shoul d be granted
unl ess the non-noving party denonstrates with factual assertions

that it can sustain that burden. Celotex Corp. v. Catrett, supra,

477 U. S. at 323-324.

Because the Ordinance is a duly pronul gated | egi sl ative act,
t he burden of proof has shifted to Plaintiffs to present adm ssible
facts sufficient to prove clearly that there is no reasonably
concei vabl e state of facts that could have provided the County
Council with a rational basis for the classification. FE.CC V.

Beach Communications, Inc., supra, 508 U S at 313; Vance .

Bradl ey, 440 U.S. 93, 110 (1979).

Wthout waiving the fact that it could stand on the
presunption of constitutionality and validity, County offers
evi dence and argunent in support of this notion to denonstrate that
the Ordinance has a rational basis for its classification. The
Ordi nance does not apply to comrercial devel opers because it
requires that the developers of five or nore residential units
price a percentage of those residences to be affordable to
desi gnated groups in the popul ation. CSOF, 11. It was rationa
for the Council to begin to address the problem of the |ack of
af f or dabl e housi ng by adopti ng an Ordi nance directed to residenti al
devel opers. CSOF, 12. The O dinance provides a |ogical and
nmet hodi cal systemthat not only determ nes affordabl e requirenents
but nandates affordabl e housing rules and standards that are the

same for all residential devel opers. CSOF, 3. At a future tineg,

8



t he Council could consider an Ordinance directed to comercial or
ot her devel opers. CSOF, 119. Commercial |inkage fees and
exactions are comon throughout the country, but are not often
I mpl enented, particularly in tinmes of economc downturn. Sone
jurisdictions fear cormercial mtigation may sl ow job creation and
busi ness expansion. An O dinance directed to commercial or other
devel opers would require a different regulatory set up in order to
establish the nunber of units required because it could not be tied

to the nunber of units being devel oped. CSCF, 914-6.

Based on reliable studies that have been done, experienced
pl anners have opi ned that targeting residential devel opers with an
"inclusive zoning" type of Odinance is a rational and effective
approach to providing affordable housing to the workforce and
residents. CSOF, 17. Studi es have al so shown that inclusionary
housi ng progranms are not associated with a negative effect on
housi ng producti ons. CSOF, fT8. In fact, studies indicate that
housi ng production increases, sonetines dramatically. Pl anni ng
experts have concl uded that inclusionary zoning that is nandatory
I's much nore successful in producing affordable housing than the
vol untary approach. CSOF, 19-10. Likew se on Maui, several Maui
devel opers have entered into Residential W rkforce Housing
Agreenments that conply with the Odinance and the County is
currently in the process of drafting and negotiating Residenti al
Workforce Housing Agreements wth other developers who have
declared their intention, ability and willingness to conply with

t he Ordi nance. CSOF, 111



Various studies associated with the Maui |sland Pl an and ot her
pl anning efforts have established the w de disparity between
preval ent wages for |ocal enployees and the cost of housing. This
is partially due to the strong "off shore" demand for housi ng which
is not linked to | ocal wages. CSOF, 9112-13. Pl anners in "non-
resort”™ markets would expect housing prices to reflect incones
preval ent in the area, and devel opers would then be constrained to
build housing that the workforce, including professionals and
hi ghl y-skilled workers, could afford. In "resort communities,"”
such as Maui, the desirability of the | ocation and the anenities it
provides give rise to a |l arge market for second honmes purchased by
buyers nore affluent than nost of the |ocal community workforce.
CSCF, 9114-15. Recent studies show that 37% of all Maui Island
housi ng sales in 2004 were to buyers continuing to reside outside

Maui County. CSOF, 916.

The Ninth Crcuit has consistently instructed litigants that
the government’s decision to single out a particular group for
regul ati on does not give rise to a constitutional violation where
the group possesses distinguishing characteristics relevant to
interests the governnment has the authority to inplenent. Equity
Lifestyle Properties, Inc. v. County of San Luis Obispo, 505 F.3d
860, 871 (9th G r. 2007), in which the court turned aside a claim

that the O di nance in question singled out nobile home owners from
property owners of all other types of housing
From a planning perspective, approaching on an increnenta

basis, by starting with residential devel opers, nmakes sense. The
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Ordinance is a rational first approach to the probl emof providing
housi ng affordable to the workforce and residents. CSOF, 17-18.
At a future tine, the Council could consider an ordinance directed
at commercial or other devel opers. CSCF, ¢{19. It is also well
established that the governnent nay take one step at a tine and
first address itself to the phase of the problem that seens nost
acute in the legislative mnd. "Legislatures may inplenent their
programstep by step, . . . In short, the judiciary nmay not sit as
a superlegislature to judge the wsdom or desirability of
| egi sl ative policy determ nations nmade i n areas that neither affect
fundanmental rights not proceed along suspect lines (citations

omtted)." Gty of New Oleans v. Dukes, 427 U.S. 297, 303 (1976),

i n which, responding to an equal protection challenge, the Suprene
Court wupheld a nunicipal ordinance prohibiting pushcart food
vendors with the exception of those who had operated within the

French Quarter for the past eight years.

B. With Respect to Their Substantive Due Process Claim,
Plaintiffs Have The Burden of Proving that the Ordinance
Fails to Serve any lLegitimate Governmental Objective

The second surviving constitutional claimis the claimthat
the Odinance, on its face, fails to serve any legitimte
governnental objective and is so arbitrary or irrational that it
runs afoul of the Due Process O ause.

Justice Kennedy, in his concurrence on this point in Lingle v.

Chevron, U.S.A., Inc., 544 U S. 528, 548-549 (2005), expl ains what

a substantive due process attack on a valid Odinance requires,
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citing to Eastern Enterprises v. Apfel, 524 U S. 498, 537-539

(1998). In Eastern Enterprises v. Apfel, the court stated:

Eastern al so cl ainms that the manner in which the Coal Act
inmposes liability upon it violates substantive due
process. To succeed, Eastern would be required to
establish that its liability under the Act is "arbitrary
and irrational". Turner Elkhorn, supra, at 15, 96 S. Ct
at 2892. CQur analysis of legislation under the Takings
and Due Process Clauses is correl ated to sone extent, see
Connolly, supra, at 223, 106 S.C. at 1025, and there is
a question whether the Coal Act violates due process in
light of the Act's severely retroactive inmpact. At the
sane time, this Court has expressed concerns about using
the Due Process Cause to invalidate economc
| egi sl ati on. See Ferguson v. Skrupa, 372 U S. 726, 731,
83 S.Ct. 1028, 1031, 10 L.Ed.2d 93 (1963) (noting "our
abandonnent of the use of the *vague contours' of the Due
Process Clause to nullify laws which a majority of the
Court believie] to be economically unw se" (footnote
onmitted)); see also Wllianson v. Lee Optical of Ckla.,
Inc., 348 U.S. 483, 488, 75 S.Ct. 461, 464, 99 L.Ed. 563
(1955) ("The day is gone when this Court uses the Due
Process Clause . . . to strike down . . . [aws,
regul atory of business and i ndustrial conditions, because
they may be unwi se, inprovident, or out of harnmony with
a particular school of thought").

The presunption of validity surrounding the O di nance shifts
the burden to the Plaintiffs to denonstrate that the Ordinance
cannot pass the "rational basis" test. In order to violate
substantive due process, the Odinance nust fail to serve any

| egiti mate governnental objective. Linglev. Chevron U S A, Inc.,

supra, 544 U.S. at 542. The Lingle court was not inviting the
abrogated "fails to substantially advance" test in the back door.
The Court’s | engthy discussion of the appropriate role of the Court
vis-a-vis | and use regul ations forestalls that argunent. Referring
to Hawaii’s | aw capping rents for gas stations that was at issue in

the case, the Court stated: "We find the proceedings below
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remar kabl e, to say the | east, given that we have | ong eschewed such
hei ghtened scrutiny when addressing substantive due process

chal | enges to governnment regulation . . . the reasons for deference

to leqgislative judgnents about the need for, and likely

effectiveness of, requlatory actions are by now well established,

and we think they are no less applicable here.” Id. at 545
(enmphasi s added).

In addition to neeting this high burden, the Plaintiffs nust
prove that they possessed a protectable property interest in their

proposed devel opnments. In Matsuda v. City and County of Honol ul u,

512 F.3d 1148 (2008), cert. denied, 128 S. . 2964 (2008), the

Ninth Circuit reviewed a case in which the Plaintiffs naintained
that a | egislative act of the Honolulu Gty Council violated their
due process rights. The Honolulu Cty Council had repeal ed the
| easehol d conversion ordi nance, leaving the Plaintiffs wthout a
means of obtaining condemation approval for the |and underlying
their condom nium at Discovery Bay. The | easehold conversion
ordi nance was enacted with the goal of providing affordabl e housi ng
and thereby strengthening the econony, and the Honolulu Cty
Council determned that its purpose had been satisfied and it was
now unnecessary. The Ninth Circuit discussed the "exceedi ngly high
burden” inposed by the Plaintiffs’ substantive due process clains
as follows:

"To prove that the Cty' s enactnent of O dinance 05-001
violated their substantive due process rights, the Lessees nust

denonstrate first that their contracts were the type of property

13



t he Due Process O ause protects and, second, that the City deprived
themof their rights under the contracts in a way that ‘shocks the
conscience’ or interferes with rights inplicit in the concept of

ordered liberty. MNunez v. Gty of Los Angeles, 147 F.3d 867, 871

(9th Gr. 1998)(quoting Salerno, 481 U S at 746)(interna
guotation marks omtted)." 1d. at 1156.

Plaintiffs cannot neet the first test set out in Mitsuda
because they do not have a protectable property interest in their
proposed devel opnents. In order to determ ne whether or not a
clainmed right or benefit is a property interest protected by the

Constitution, the court nust |look to state | aw Board of Regents

of State Colleges v. Roth, 408 U. S. 564, 577 (1972). Under Hawai i

| aw, a | andowner does not have a protectable vested interest in a
particular project until it has obtained the |ast discretionary

permt. Kauai County v. Pacific Standard Life Ins. Co., 65 Haw

318, 332, 653 P.2d 766, 776 (1982) (also known as the "Nukolii™
case).

Plaintiffs do not have a vested protectable right to devel op
their properties according to their particular plans because they
have not obtained the discretionary approvals required by Hawaii’s
Coastal Zone Managenent Act ("CZMA'"), Haw. Rev. Stat. Chapter 205A.
CSOF, 920. Plaintiffs allege that ". . . in Plaintiffs’ Kanaole
Pointe Project, Plaintiffs or its predecessors-in-interest, prior
to the enactnent of the Ordi nance, applied for a Special Managenent
Use Permt . . . ." FAC, 126, CSCF, 122. Plaintiffs are referring

to the requirenments in the CZMA with respect to the Special
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Managenment Area ("SMA"). Because the Property is in the SVA
Plaintiffs are required to obtain an SMA permt, which is a
di scretionary permt issued by the Maui Pl anni ng Comm ssi on (" MPC")
pursuant to state |law and usually w th numerous conditions. CSCF,
121.

Plaintiffs clains are not ripe because they have not
conpl eted the SVMA assessnent process for either project and cannot
apply for building permts until that process is conpleted. The
application of the Wrkforce Housing Odinance to Plaintiffs’
projects will not be known until they apply for building permts.
CSOF, 1924-25.

In addition to the SMA application, the devel opers of the
Kanmaol e Heights project have submtted a Draft Environnental
Assessnent pursuant to Haw. Rev. Stat. Chapter 343. The Pl anni ng
Depart nent has determ ned that additional information is required
before the Draft Environnmental Assessnment can be submtted to the
Maui Pl anni ng Conmi ssi on, the accepting agency. CSOF, 123.

Nor can Plaintiffs neet the second Matsuda test that "the Gty
deprived them of their rights under the contracts in a way that
‘shocks the conscience’ or interferes with rights inplicit in the
concept of ordered liberty"” or, alternatively that the O dinance
| acks any rational basis. Although County has no obligation to do
so, it has set forth herein the declarations of planners and
housi ng experts denonstrating that the Ordinance is a rational

approach to the affordable housing problem CSOF 1992,3,7,17,18.
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C. Plaintiffs Failed to Sustain Their Burden of Identifying
the Similarly Situated Entities Supporting Their Equal
Protection Claim Regarding the Appeal Hearing

The third claimthat survived the County Defendants’ First MsJ
is a "Class of One" equal protection claim arising from
partici pation of a predecessor-in-interest to one of the Plaintiffs
in the process set forth in the Odinance for a developer to
request a waiver fromthe County Counci l

A "Class of One" equal protection claim requires the
Plaintiffs to show an extrenely high degree of simlarity between
t hensel ves and t he persons to whomt hey conpare t hensel ves i n order
to denonstrate that they have been intentionally treated
differently from others simlarly situated and that there is no

rational basis for the difference in treatnent. Cordi -All en .

Conl on, 494 F.3d 245, 251 (1st G r. 2007).

In this case, Plaintiffs cannot make such a show ng because
t he wai ver request process in which their predecessor-in-interest
participated is the only appeal for a reduction, adjustnent or
wai ver fromthe requirenents of the Ordinance that the Maui County
Council has reviewed. To date, neither the County C erk nor the
Council has received any properly filed appeals for a reduction,
adj ustnment, or waiver fromthe requirenents of the Ordi nance, other
than the request for a waiver from No Ka O Devel opnment LP,
Plaintiffs’ predecessor-in-interest, for its two projects known as
Kanaol e Hei ghts and Kanaol e Pl antation. CSOF, 1126-27.

Plaintiffs FAC did not indicate that they were treated

differently fromothers who had sought a wai ver fromthe O di nance
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probably because Plaintiffs knewthat, on the date they filed their
| awsuit, no one else had participated in a hearing on a waiver
request .

The fact that Plaintiffs predecessor-in-interest was the first
to request a waiver first appears in the record at Exhibit 5
appended to Plaintiffs’ Concise Statenent of Facts In Support of
Its Motion For Partial Summary Judgnent filed on February 28, 2008.
CSCF, 1126- 27, Exhibit "A", p.2. The Policy Conmttee for the Mau
County Council Mnutes for July 24, 2007 includes the follow ng
statenment nmade by Edward Kushi, the attorney advising the
Comm ttee:

"Yes, Chairman Mateo, Menbers, as we all sit here today

this is the first request for an appeal, waiver,

adj ust nent of the residential wor kf orce  housi ng

requi renent since the passage of the ordinance. As in

any case, the initial one may reflect on future appeal s.”

M nutes at p. 5.
CSCF, 127, Exhibit "A", p.2.
IV. STATE CONSTITUTIONAL CLAIMS

Under Hawai i I aw, except wWith respect to suspect
cl assifications, every enact nent of t he | egi sl ature IS

presunptively constitutional and the party chall enging the statute

has the burden of showing beyond a reasonable doubt that the

legislationis clearly, manifestly and unm stakably in viol ation of

the Constitution. State v. Adler, 108 Hawai'i 169, 177, 118 P. 3d

652, 660 (2005); Watland v. Lingle, 104 Hawai'i 128, 85 P.3d 1079
(2004); Korean Buddhi st Dae Wn Sa Tenple of Hawaii v. Sullivan, 87

Hawai i 217, 247-48, 953 P.2d 1315, 1345-46 (1998); State v.
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Gaylord, 78 Hawai’'i 127, 890 P.2d 1167 (1995); Pray v. Judicia

Selection Conmin of State, 75 Haw. 333, 861 P.2d 723 (1993); Blair

v. Cayetano, 73 Haw. 536, 836 P.2d 1066 (1992), recon. denied, 74

Haw. 650 (1992); Schwab v. Ariyoshi, 58 Haw. 25, 564 P.2d 135

(1977) .

The quantum of proof necessary to overcone the presunption of
validity and/or constitutionality of a duly enacted ordinance
requires the party chall enging the ordi nance to establish that the
ordi nance was a capricious exercise of the |egislative power by

proof beyond a reasonable doubt. Ri chardson v. Sport Shinko

(Wai ki ki Corporation), 76 Hawai’'i 494, 516, 880 P.2d 169, 191

(Hawai i 1994).
The County is entitled to summary judgnent on the State
Constitutional clains.

V. THE AFFORDABLE WORKFORCE HOUSING ORDINANCE DOES NOT CONFLICT
NOR IS IT PREEMPTED BY HAW.REV.STAT. §§ 46-141 TO 46-148

A. The Plaintiffs’ Double Negative Argument Must Fail

In their FAC, Plaintiffs allege that "the devel opnent
exactions and in-lieu fee requirenents i nposed under the Wrkforce
Housi ng Ordi nance are tantanmount to inposition of inpact fees to
fund expenditures for affordable housing. Plaintiffs further
al | ege that because such action conflicts with the authority to
i npose inpact fees granted to Defendant County by the state
| egislature pursuant to Haw Rev.Stat. 88 46-141 to 46-148,

Def endant County | acked the specific authority necessary to pass
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t he Ordi nance and the O di nance shoul d be decl ared invalid for that
reason." FAC, § 87.

Apparently Plaintiffs intend this allegation to set forth a
kind of double negative. "Inpact fees" are defined in
Haw. Rev. Stat. 8§ 141 as: ". . . charges inposed upon a devel oper by
a county or board to fund all or a portion of the public facility
capital inprovenent costs required by the devel opnent fromwhich it
is collected, or to recoup the cost of existing public facility
capital inprovenents made in anticipation of the needs of a
devel opnent." The term"Public facility capital inprovenent costs"
is also defined by Haw. Rev. Stat. 8 46-141 which states: "Public

facility capital inprovenent costs do not include expenditures for

required affordable housing . . . ." (enphasis added).

It is clear from the unanbi guous | anguage of the inpact fee
statute that the County cannot establish inpact fees for affordabl e
housi ng. However, that certainly does not inply that the County
cannot condition the issuing of building permts and subdi vision
approval on affordabl e housing conditions.

There is no basis for Plaintiffs’ argunent that the O di nance
Is "tantanount” to the inposition of an inpact fee. And there is
certainly no basis to argue that because i npact fees do not incl ude
expendi tures for affordable housing that there is no authority for
the county to inpose affordabl e housing requirenents.

Pursuant to Haw Rev. Stat. 8§ 46-1.5(13), each county in the
State of Hawaii has the power to enact ordi nances deened necessary

to protect health, |ife, and property, and to preserve the order

19



and security of the county and its inhabitants on any subject or
matter not inconsistent with, or tending to defeat, the intent of
any state statute, provided also that the ordinance does not
di scl ose or express an inplied intent that the ordi nance shall be
exclusive or uniformthroughout the State.

A conflict exists between | ocal |egislation and state law, "if
the local legislation duplicates, contradicts or enters an area
fully occupied by general |aw, either expressly or by legislative
i nplication. Local legislation is duplicative of general |aw when
it is coextensive therewth. Simlarly, local legislation is
contradictory to general lawwhen it is inimcal thereto. Finally,
| ocal legislation enters an area that is fully occupi ed by genera
| aw when the Legislature has expressly nanifested its intent to
fully occupy the area, or when it has inpliedly done so."

Ri chardson v. City and County of Honolulu, 76 Hawai'i 46, 61-62,

868 P.2d 1193, 1208-9 (1994), recon. denied, 76 Hawai’'i 247 (1994).

It cannot be argued that by excluding affordable housing
requi renents fromthe inpact fee ordinance, the state |legislature
meant to "occupy" the area. Quite the opposite, in fact.

B. If this Claim Is Not Dismissed on Summary Judgement, the

Preemption Question Should be Certified to the Hawaii
Supreme Court

In Richardson v. City and County of Honol ulu, 802 F. Supp. 326,

344 (1992), the Bishop Estate contended that the |and | ease rent
ceiling was preenpted by Haw. Rev. Stat. Chapters 101, 516, 516D
519, 514A and 421H. The court in Richardson | certified the
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preenption question to the Hawaii Suprene Court, pointing out that
the United States Suprene Court has consistently approved the use
of certified questions to state suprene courts when a federal court
case involves an inportant question of state law which is both
uncl ear under state |egal precedent and woul d be determ native in
the instant case. The court pointed out that the Ninth Crcuit has
often certified such questions and certifying themat the district
court level actually ends up saving time and resources. The Hawai i
Suprenme Court authorizes certified questions in Rule 13 of the
Hawaii Rules of Appellate Procedure ("HRAP') when the question
concerns Hawaii |aw which is determ native and when there is no
clear controlling precedent in the Hawaii judicial decisions. The
Hawai i Suprenme Court may decline to answer the certified question
if the facts alleged do not support the claim and therefore the

answer would not be determ native. Mat suura v. E.I. du Pont de

Nenours & Co., 102 Hawai’'i 149, 73 P.3d 687 (2003).

VI. CONCLUSION

It is appropriate to grant summary judgnment with respect to
the remaining constitutional clains and the state law clains. In
the alternative, if the federal clains are dismssed, the Court
shoul d decl i ne suppl enental jurisdiction and dism ss the state | aw
clains as well. 28 U S C A 8 1367(c)(3).

The interests of justice and judicial econony would be best
served if the remaining constitutional clains were dism ssed given

the fact that at trial the Plaintiffs would have the burden of
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proving that there was no rational basis for the enactnent of the
Or di nance.
DATED: Wai | uku, Maui, Hawaii, August 13, 2008.
BRIAN T. MOTO

Cor por ati on Counsel
Attorney for COUNTY

By /s/ Madelyn S. D Enbeau
MADELYN S. D ENBEAU
Deputy Corporation Counsel
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