
NO. SCWC-29696

rN rHE supREME couRr oF rHE srArE oF HAWAr -tlïrt|#i|lli""o
scvvc-29696
13.NOV-2012

33HiK: iË!ilË,T: ;iT:i::} ^ I ;il'i"i",,Zlà',-on"d2')oo p,v,

under that. certain unrecorded )

Leone-Perkins Family Trust ) APPEAL FROM: (1) ORDER

dated August 26, 1999, as ) GRANTING DEFENDANTS' MOTION TO

amended, ) DISMISS COMPLAINT FILED
) NOVEMBER 19, 2OO7 OR IN THE

Respondents- ) ALTERNATIVE, MOTION FOR
PLaintiffs-Appellants, ) SUMMARY .IUDGMENT OR PARTIAL

) SUMMARY .JUDGMENT ENTERED ON

vs. ) uARCtt 2, 2oo9 ¡ (2) FINAL
) ,JUDGMENT ENTERED MARCH 2,

COUNTY OF MAUI, a politica] ) ZOOS; (3) ORDER GRANTING IN
subdivision of the State of ) PART AND DENYING rN PART
Hawaii; WILLIAM SPENCE, in his ) DEFENDANTS' MOTION FOR AN
capacit.y as Direct.or of the ) AWARD oF FEES, CoSTs AND
Department of Planning of the ) EXPENSES ENTERED HEREIN ON

County of Maui, ) MAY l-8, 2009; AND (4) AMENDED
) JUDGMENT ENTERED HEREIN ON

Petitioners- ) ,JIINE 5, 2009
Defendants-Appell-ees. )

) CTNCUTT COURT OF THE SECOND

) CTRCUIT. STATE OF HAWATT

)

) Honorable ,Joseph E. Cardoza,
) Judge
)

)

WILLIAM L. LARSON and NANCY H. ) Civil No. 09-1-0413 (2)
LARSON, as Trustees under thaL ) ICA No. 30159 (consolidat.ed
cerLaj-n unrecorded Larson ) into fcA No. 29696)
Family Trust dated October 30, )

1992, as amended, ) APPEAL FROM; (f) ORDER
) GRANTING DEFENDANTS' MOTION TO

Respondents* ) DISMISS COMPLAINT OR, fN THE
Plaintiffs-Appellants, ) ALTERNATIVE, FoR SUMMARY

) .JUDGMENT ENTERED SEPTEMBER 29,
vs. ) 2009; and (2) FINAL ,fUDGMENT

) ENTERED OCTOBER 1-5, 2oo9
)

) (continued on next page)

15231-4. B



COUNTY OF MAUI, a political
subdivision of the State of
Hawaj-i; WILLIAM SPENCE, in his
capacity as Direct,or of the
Department of Planning of t.he
County of Maui,

CIRCUIT COURT OF THE SECOND
CÏRCUIT, STATE OF HAWATI

Honorable Shackley R. Rafetto,
Judge

ICONSOT.TDATED CASES]Pet.itioners -
Def endants -Appe1 lees .

RES PONDENTS - PLAINTI FFS -APPEIJLANTS DOUGLÀS LEONE A}TÐ
P]\TRICIA À. PERKINS-I,EONE ÀND RESPO¡üDENTS-PLAINTIFFS-APPELIJA}ITS

WIILI.A}í L. I,ARSON AT{D NA}ICY H. I,ARSON'S OPPOSITTON TO
PETTTIONERS-DEFENDA}ITS-APPEI,I,EES COTINTY OF ¡fITUI

A}ID WILLI.AI{ SPENCE'S APPLIC.å,TION FOR
WRIT OF CERTTORå,RT. FILED OCTOBER 29, 2012

CERTTFÏCATE OF SERVTCE

Andrew V. Beaman #29]-4-0
Leroy E. Cofombe #3662-0
CHUN, KERR, DODD, BEAMAN & WONG,

A Limited Liability Law Partnership
745 Fort Street, 9th Fl-oor
Honolu1u, HI 96813
Telephone: 528-8220
E-mail-: abeaman@chunkerr.com

l- c olombe@chunkerr . com

AtLorneys for Respondents - Plaintiffs -AppeIl-ants
DOUGLAS LEONE AND PATRICIA A. PERKINS-LEONE, as
Trustees, and Respondents-Plaintiff s-Appellants
WfLLIAM L. LARSON Al.ïD NANCY H. LARSON, as Trustees

1s2314.8



RESPONDENTS-PLAI}üTIFFS-ÀPPEIJI'À}NTS DOUGLAS LEONE .A}TD PATRTC]À A.
PERKINS-LEONE A}IÐ RESPONDENTS-PLATI{¡:TIFFS-APPEIJIJANTS WIIJIJI.â}Í L.

LÀRSON ÀÀID NA}TCY H. LÀRSON'S OPPOSTTION TO PETTTTONERS-
DEFENDAìTTS-APPELI,EES COT]NTY OF I{AUT AND WII,LIAM SPENCE'S

J\PPLTCATTON FOR VIRIT OF CERTTORJ\RI, FIIJED OCTOBER 29, 2O].2

Come now Respondents-P1aint.iffs-Appellants DOUGLAS

LEONE and PATRICfA A. PERKINS-LEONE, as TrusLees under Lhab

certain unrecorded Leone-Perkins Famiry TrusL dated August 26,

1"999, as amended, and Respondents-Plaint.iffs-AppeJlants

WILLIAM L. i,ARSON and NANCY H. LARSON, aS TrusLees und.er Ihat.

certaj-n unrecorded Larson Family Trust dated october 30, rgg2, as

amended (respectively "the Leones,, and .,t.he Larsons,, and

coll-ectively "Respondents"), by and through t.heir attorneys,

Chun. Kerr, Dodd, Beaman & Wong, and pursuant t.o RuIe 40.1(e),

Hawaii Rures of Appell-at.e procedure, fil-e this opposition to the

County of Maui and William Spence,s (cof1ect.ively, the ',County,,)

AppJ-ication for writ. of cert.iorari, filed herein on october 29,

2012 ("the Application,,) .

The Application fail-s even to acknowredge, much ress to
carry I the county's statutory burden t.o show either ',grave

errors" or "obvious inconsistencies,, in the opinion of the

rntermediat.e court of Appeals. The Application misquotes the

opínion, misrepresents the record, and mis-cit.es the law. while

the County is correct that Williamson County, infra, is
controlling, t.he u.s. supreme court said in t.hat case that "there
is no requÍrement that a praintiff exhaust administraÈive

remedÍes before bringing a 51983 action.,, 473 U.S. at 193.

Rather, Lhe aggrieved l-andowner need only show that ..the inítiat
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decisÍon-maker has arrived at a definit,Íve posftion . ." Id.

Here, the "initial decision maker" the Pl-anning Director

did that when he refused to process the Respondent.s' SMA

assessment appÌications, issuing letters nearly identical Lo the

one this Court held to be final in GATRI v. Blane, infra.

FÀCTS PERTTNENT TO THE ÀPPLICATION

Respondents' properties are three lot.s abutting Pal-auea

Beach. Leone ROÀ Doc. 0072 at PDF 1724, Larson ROÀ Doc. 0005 at

PDF 217.1 The IoLs are zoned "Hote1 - Multifamily" (H-M) but

designated as "Park" on the Community Plan. See I¡eone ROA Doc.

0072 at PDF L73L, Larson ROÀ Doc. 0005 aE PDE 224; Leone ROA Doc.

0004 at PDF 80, Larson ROÀ Ðoc. 0004 at PDF 88; ICA Opinion at

p.7 (ZA+ P.3d 960) .

On December 13, 7999, the Maui County Council adopted

Resolution No. 99-183 (r,eone RoA Doc. 0072 at pDF L739-47, Larson

RoA Doc. 0005 at PDF 239-47) providing that "Lhe official- poricy

of the County of Maui is Lo preserve Palauea Beach,,, and. "the

CounciL support.ed t.his specific policy by changing the

community*plan designat.ion of the beachfront property at palauea

to 'Park' in ]-998.', Leone ROA Doc. 0072 at pDF L739-40, Larson

ROÀ Doc, 0005 at PDF 239-40. fn ,January 2000, the County

purchased two nearby Palauea Beach lot.s. The County has admitted

t Hereinafter, citations t.o the records on appeal will be
given as "Leone ROA Doc." for the Leone Record on Appeat: CV07-1-
0496 DocumenEs and "tarson ROÀ Doc." for the Larson Record on
AppeaÌ : CV09-1-0413 Documents.
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it did not purchase any other Pal-auea Beach loLs because it did

not have the funds Lo do so. Leone ROA Doc. 0006 at PDF 49,

Larson ROA Doc. 0004 at PDF 32.

The Palauea Beach lots are in a "special management

area" ("sMÀ") as defíned Ín the Hawaii coastal zone ManagemenL

Act (H.R.S. Chap. 2054) at H.R.S. 52054-22. Under t,hat Act, no

"developmenL" may t.ake place in the SMA unless it complies with

t.he Act., but "development" does not incl-ude "consLruction of a

single-family residence t.hat Ís not part of a larger

development, " unless it "may have a cumulat,ive impact/ or a

significant environment.al- or ecological effect . .,' H.R.S.

s2054-22. Any "deveropment" must be consistent with the county

general pÌan. H. R. S. 52054- 26 (2 ) (c) .' So, t,he RespondenLs here

cannot build a "developmenL', if it conflicts with the "park,,

designation in t.he community Pran- GATRT, BB Haw. at. 115, 962

P,2d at 374.

Under Chapt.er 202 of t.he Rules of the Maui Depart,ment.

of Planning (trre "sMA Rures"), RespondenLs had the burden to show

the Planning Director that their proposed houses would not have a

significant. environment.ar or ecologicar effect.3 rn order Eo

2 In the County of Maui, the Community plan is part of
t.he general plan. See ICA Opinion at p.14 (294 p.3d at 967),
cíting GATRI v. Blane, 88 Har^r. LO8, 962 p.2d 367 (f gSS) .

3 The Application suggests that Respondents, SMA
assessment applications \^Iere somehow optj-onal . RespondenLs were
obligated t.o file t,he applications in order to buird because, if
their proposed houses were deemed ,,developments, ,, they coul-d not
receive permiLs. The sMA assessment application is the first
step in the process of obt.aining a buil-ding permit..
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ca:-ry this burden, they were reguired to submit a "Special

Management Area assessment application" to the Planning DirecLor.

The Leones submitted their SMA assessment application

to build a single-family residence in September 2007. See Leone

ROA Doc. OOOT at PDF 1-54-55 TfO. By letter dated October 25,

2007, Defendant/ Appellee Jeffrey HunE ("the DirecLor") refused

to process the Leones' application "for the following reason":

The subject. property is designat,ed "Park" on Lhe Kihei-
Makena Community Plan (Community Plan). The proposed
Single-Family dwellÍng Ís inconsisLent with the
Community Plan

Section 12-202-12 (f ) (5) staLes t.hat an application
"cannot be processed because the proposed action is not
consistent wit.h the County Generaf Pfan, CommuniLy
PJ-an, or Zoning, unl-ess a General- PIan, Community Plan,
or Zoning Application for an appropriate amendment is
processed concurrent,ly with the SMA Permit.
AppIication. "

Leone ROA Ðoc. 0006 at PDF 77-78,4 The Larson application was

reject.ed on similar grounds. I¡arson ROA Doc. 0004 at PDF L32-39.

The CounLy admitted that the "Park" designation "wil1

not permit [the Leones] to build a single family dwelling."

Leone ROA Doc. 0069 at PDF L467. The County argued in the court

below that the "adminj-strat.ive reguirements Plaintiffs must

foLlow in order to buÍld a residence on theÍr property inc1ude

the foÌIowing":

To achi-eve consistency between the Pl-aint.iffs' desired
use of their property and the lCommunity Plan]

n The text. of SMA Rules S12-202-12(f) may be found at
Leone ROA Doc, 0007 at PDF 2L'7'L8, Larson ROA Doc. 0004 at PDF
lot-2.
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designat.ion of t.heir property for 'Park', an amendment
to the CommuníEy PIan must be obtained as provided for
in the Maui County CharLer S8-8.6.

Leone RoA Doc. 0006 at PDF 49 (emphasis added); see also Larson

ROA Doc. 0004 at 32-33.

The undisput.ed evidence in the record shows that under

t,he current regulatory scheme, Respondents are left with no

economically viable use for t.heir 1and. See Leone ROA Doc. 0072

at PDF L7L3-L4, Larson ROA Doc. 0005 at 289-90.

The County misrepresents Lhe record when it suggests

the Respondents coul-d have built. homes had they only appealed to

the Planning Commission "the same way the LamberLs and Sweeneys

did." During the Apana administration, the former planning

director granted the LamberLs and Sweeneys, SMA assessment

applicaLions, in viol-at.ion of the rul"es. Leone ROA Doc. OO72 at

PDF L787-96, Larson ROA Doc. 0005 at PDF 29L-300; Leone ROA Doc.

0069 at PDF l-51-3-L4, L524, L532-33, IJarson ROA Ðoc. 0004 aE PDF

L43-44, !54, L62-63. After t.he present mayor was first elected

ín 2002, the polit.ical winds shif ted and the new adminj-st.ration

followed the rules and refused to process such applications.

Leone ROA Doc. 0069 at, PDF 1529, L534-35, Larson ROA Doc, 0004 at

PDF 159, L64-65.

In 2006, the Planning Director acknowledged t.hat. t.he

Leones woul-d probably sue t.he County for inverse condemnation.

^9ee Leone ROA Ðoc. 0007 at PDF L58-59 tT3, Larson ROA Doc. 0005 at

302-3. Accordingly, he initiat.ed an appJ-ication to amend the
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Community PIan designation for the Pal,auea Beach lot.s from "Park"

to "ResidenLÍal. " Id.

Three years later (when this appeal was filed), that

amendment applicaLion remained bogged down at, the planning

Commission -- so the County's cj-t.izens have t,he use of

Respondents' l-ands for a beach park, wiLhout paying for the l_and

or it.s maintenance. Commissioner William laconeLti not.ed t.hat

"the county does not have t.he funds in order to purchase more of

t.his property" and proposed that taking no action ,'wourd prevent

ltne lot owners] from developing the property for residential
purposes" while allowing "the people of Maui to ut.ilize thÍs
beach area." Leone RoA Doc. 0072 at pDF L799, Larson RoA Doc.

0005 at 307. He endorsed this unconstitutional- approach stating:

So if we decide on no action on this thing t.hen t.he
whol-e beach would remain as it is now and. t.hey woul_d
not be able to build on the 1and that t.hey own.
Grant.ed, we can, t buy it but if we say no you can, t
deverop it then vire then have access to it, at reast the
beach.

r,eone RoA Doc. 0072 at PDF 1799, r,argon RoÀ Doc. o0o5 at 3e7;5

see aJ.so ICA Opinion at p.8 (284 p.3d aE 96I) .

The Commission repeatedly deferred action on the

u Commissioner Jonathan Starr rational-ized. this illega1
gambit by stating that "the property owners who, you know, I
don't t.hink they're members of the community f rom here they
have not proven over time to be the best stewards of Lhat. l_and..,,
Leone RoA Ðoc. 0072 at PDF L80L, Lareon Ro.â, Doc. 0oo5 at 3l-0.
commissioner Jon Guard observed that peopre may currently be
using the property for beach parking, and bemoaned the potent.ial
loss of the "defacto parking that people are enjoying rlow.,,
r.eone RoA Doc. 0072 at PDF L800, Larson RoÀ Doc. 0005 at 309; ,see
also ICA Opinion at p,8 (284 P.3d at 961).
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amendment despit.e the Planning DeparLmenL recommending its

accepLance.s Dissenting Commissioner Wayne Hedani referred Lo

the treatment of the Pal-auea Beach lot owners as a "charade, " and

accused the Commíssion of:

[T] rying to stretch these Ilandowners] ouL to t.he point
where they have to seII their property because we're
throwing more and more st,umbling blocks in front of
t.hem. f don't think it's fair to the people.

***
Although I would realIy like to see a beach park at. this
location, I don't think we can afford it. r Lhink we need
to be very, very careful in terms of doing things that
abridge private property right.s along the beach and bo try
to acguire a property in an unfair manner.

Leone ROA Doc. 0072 aU PÐF 1808, Larson ROA Doc. 0005 at PDF 317.

REASONS WHY APPI,ICATTON SHOULD BE DENIED

THE ÀPPLTC]\TTON FÀILS TO PROPERI,Y IDENTIFY A¡{D T4EET THE
STÀI{DÀRD FOR THIS COURT TO GRJ\NT THE APPI,ICATION

Under H.R.S. 5602-59(b), an appllcation for writ. of

certiorari musL show either "grave errors of Law or of facL" or

"obvious ínconsistencies in t.he decision of t.he ICA with Lhat of

the Supreme CourL, federal decisions, or its own decj-sÍon." The

County musL al-so show the "magnitude of t.hose errors or

inconsistencies dictating the need for further appeal. " The

Applicat.ion faj-Is Lo meet this standard.

II. THE COUNTY MTSSTÀTES THE LEGAI, STANDARD FOR RIPENESS

The County says that the fCA '\announced a novel rufe

I.

6

0005 at
0005 at
0005 at
0005 at
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Ithat] the exhausLion docLrine applies when a party seeks

judicial review of the substance of an adverse administrative

decision but not where a landowner's claim is based on the

effect of that decision." Applicalion, p.1. The ICA did no such

thing, and the Applicat.ion misquotes its opinion.

The ICA carefully fol-lowed the seminaL case on

ripeness, Vli]l-iamson CounLy Regional Planning Commission v.

Hamilton Bank of .Tohnson City, 473 U.S. A'72, 105 S.Ct. 3108, 87

L.Ed.2d L26 (1985). While the County repeatedly equates ripeness

with "exhausLion of administ.rative remedies" (,gee, e .g. ,

Applicat.ion at pp.1,3,4,5), t,he Supreme CourL hel-d t.hat they are

two very different standards. Williamson County expressly states

that. exhaustion of administrative remedies and finality are

"conceptually distinct" and that.:

. the finality requirement 1s concerned with
whether the initÍaI decision maker has arrived at a
definitive position on the issue that inflicts an
actual, concrete injury; the exhaustion requiremenL
generally refers t,o administrative and judicial
procedures by which an injured party may seek review of
an adverse decision and obtain a remedy íf t,he decision
is found t.o be unlawful or otherwise inappropriate.'

473 U.S. at L92-94, 105 S.Ct. 3108 (emphasis added).8

In the present case, Lhe County's "initial decision

maker" has clearly deLermined what Respondents can do with their

' Quoted at p.11 of the ICA decísion (284 P.3d at 964).

I "Significant.Iy the [Williamson County] Court held that
no appeal"s had to be 'exhausted,' but that. only administ.rative
mechanisms for obtaining the last. word, or a'final'decision hacl
to be utj-Iized." Martinê2, GovernmenL Takings 52 25, pp.2-43
(2008 ) .
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property: absolutely nothing. The County could noL be clearer

t.hat there is no recourse for Respondents to build their homes

and/or make any other economically viabl-e use of the property.

As the ICA recognized, this is noL a case where

Respondents seek Lo "review an adverse decision and obtain a

remedy if t.he decÍsion is found to be unlawful or otherwise

inappropriaLe" under H.R.S. S91-14. Respondents do not challenge

either t.he procedure by which the Director reached his decision

or how he applied the law.

Nor is this a case where a variance procedure is

avail-abl,e. While the County argrred in its brief ing t.o the ICA

that t.he process for amendment. of the Community Pl-an was an

administrat.j-ve act in t.he nature of a variance, the ICA correcLly

rejected t.hís conLenLion, finding t,hat such an amendmenL was a

Iegislat.ive, noL an administratj-ve, process. fCA Opinion at.

pp.13-17 (284 P.3d at 966-69).

rIT. EVEN TF THE DOCTRINE OF RTPENESS REQUTRED RESPONDEMTS TO
SEEK APPEJ\L OF THE DENIÀL OF THEIR APPLICATIONS, NO
MEANINGFUL APPE.ã,L WAS AVÀITJABLE TO THEM

As explained above, the ICA correctly determined that

" [w] e need not resolve [the] issue', of whether an appeal was

availabl-e Lo Respondent,s under the Sl4A rul-es. ICA Opinion at

p.13 (Ze+ P.3d at 966). Even if the fCA had reached the issue, a

trier of fact coul-d reasonably conclude that no meaningful appeal

was availabl-e to Respondents.

L523r4 .8



The Sl'fÀ Rules Do Not
Director's Rejection
-Arrolicat.ions

The County argues that 512-202-26 of the Sl4A Rul-es

authorizes an appeal of the Director's decision noL to process

the assessment applications. fn fact, that section auLhorizes

appeals only from enforcement actions described in RuIe 25.

SecLion ]-2-202-14 (b) , the secLion governing SMA minor permits,

staLes that " [a] ny final decision ldenying an SMA minor permit]

. shal1 be appealable pursuant to section 12-202-26'l

(emphasis added) . No such language appears in S12 -202-L2, Lhe

section governing SMA assessments aL issue here.

Accordingly, the DirecLor al-one reviews SMA assessment

applicat.ions, under SI2-202-!2, and the Director's decision on

the applicat.ion is not appealable to the Commission. The

Director's refusal to process Respondents' applications "is a

final decision equivalent to a denial of the application" as it

effectively terminates the assessmenL, and therefore Respondents'

claims are ripe. GATRI, 88 Haw. at.111, 962 P.2d at 370.

B. It Would Be Fut,ÍIe For The Respondents To Pursue
Administrative Remedíes, Even If they Were Availab1e

A ptaintiff is excused from exhausting administrative

remedies where resort to such remedies woul,d be futile. "The

futiJ-ity excepLion Lo the exhaustion doctrine is premised upon

the rationale that courts wil-I not require vain and usel-ess

acts." Orion Corp. v. State of Washington, l-03 Wash. 2d 44I,

458, 693 P.2d L369, ]-379 (Wash. l-985) . The futility exception

A. Províde For Àn
of Respondents'

Appeal From The
Assessment
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addresses both legal and factual futility (j.e., where the

remedies available would be inadequate due to applicabl-e laws or

the factual circumsLances) Id.

Appeal of the Director's action woul-d be legalIy

futil-e. Section 12-202-32 of the SMA Rules provides that the

Commissj.on may reverse a Director's decision if the decision was

(1) based on clearIy erroneous findings of facts or application

of ]aw, (2) arbit.rary or capricious in its applicat.ion, or (3) a

clearly unwarranted abuse of discretion. The Director's decision

not to process the Leones' appJ-ication was mandat.ed by S12-202-

L2(f) (5), as the Count.y has admiLted. Leone ROA Doc. No. 0006 at

PDF 50, Largon ROÀ Doc. 0004 at 330; Leone ROA Doc, No. 0069 at

PDF l-460. And the Maui Count.y Charter reguires t.he Pl-anning

Commission to conform to the County CommuniLy PJ-ans. Maui County

Charter, S8-B.

Furthermore, any appeal woul-d have al-so been futile in

fact. " [A] property owner need not pursue such applicat.ions when

a zoning agency has dug in it,s heels and made clear that

all such applications will be denied." Murphy v. New Milford

Zoning Comm'n, 402 F.3d 342, 349 (2nd Cir. 2005) . The comments

of the Commissioners themselves, and t.he fail-ure of the Planning

Department's own effort,s to amend the p1an, show that. any attempt

to amend the Community Plan would simply prolong t.he "charade."
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IV. THE ICA CORRECTLY HELD THAT RESPONDE}IIIS WERE NOT REQUIREÐ TO

SEEK À COM¡{UNITY PI,.àN Aì{ENDMENT

The ApplicaEion argues that t.he ICA erred by addressing

a "novel IegaI question not addressed by the Circuit CourL" that

the Respondents need not seek a CommunÍty Plan amendment. before

they could sue Lhe County for inverse condemnation. However, the

County itsel-f raised this issue, and Lhe ICA properJ-y addressed

the issue both Lo provide appropriate guidance to the County and

because of the "rÍght decision, wrong reason" rul-e. See, e .g.,

Isobe v. Sakatani, I27 Haw, 368, 279 P.3d 33 (20L2) .

CONCI,USION

There i-s no reason to fear that "the courts wil-] be

clogged wit.h l-and use cases" if the ICA's opinion is not

reviewed. The ICA's unanimous and careful-l-y written opinion is

narrowly tail-ored to address the particularly egregious facts of

these two cases. There is no "grave etrot" in the opinion, and

it is entirely consist.ent wit.h t.he controlling law. Respondents

reguest that the Application be rejected.

DATED: Hono1ulu, Hawaii, November 13, 20L2.ø*LVW
CHTIN
A Limit,ed Liabílity Law Partnershi-p
ANDREW V. BEAMAN
LEROY E. COLOMBE

Attorneys for Respondents-
Pl-aintif f s- Appell-ants DOUGLAS
LEONE AND PATRICTA A. PERKTNS-
LEONE, as Trustees, and
Respondents - Plaintif f s -AppeIl-ants
VIÏLLIAM L. LARSON AND NANCY H.
LARSON, as Trustees
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DoucLAS LEoNE AND PArRïcïA A. ) civil No.^ o-r^--t-onuu]|.frffi0"
PERKINS-LEONE, as Trustees ) fCe Uo. 29696
under that certain unrecorded
Leone-Perkins Family TrusL
dated August 26, L999, as
amended,

Respondents-

VS.

COUNTY OF MAUI, a political
subdivision of the SLat.e of
Hawaii; WILLfAM SPENCE, in his
capacity as Director of the
DeparLment of Planning of the
County of Maui,

Pet itioners -
Def endant,s -Appellees .

WILLIAM L. LARSON and NANCY H.
LARSON, as Trustees under that
certain unrecorded Larson
Family Trust dated October 30,
1.992, as amended,

Respondents-
Plainti f f s -Appe 1 lant. s,

VS.

NO. SCWC-29696

Electronicallv FiledIN THE SUPREME COIIRT OF THE STATE OF HAWAT:I
sUpreme uourr
scwc-29696

APPEAL FROM: (1) ORDER
GRANTING DEFENDANTS' MOTION TO
DISMISS COMPLAINT FILED
NOVEMBER 19, 2OO7 OR IN THE
ALTERNATIVE, MOTTON FOR

Plaintiffs-Appell-ant.s, ) SUrutMARy,]UDGMENT OR PARTTAL
SUMMARY .]T]DGMENT ENTERED ON

MARCH 2, 2OO9; (2) FINAL
JUDGMENT ENTERED MARCH 2,
2OO9; (3) ORDER GRANTING IN
PART AND DENYING IN PART
DEFENDANTS' MOTION FOR AN
AWARD OF FEES, COSTS AND
EXPENSES ENTERED HEREIN ON
MAY 18, 2OO9; AND (4) AMENDED
JUDGMENT ENTERED HEREIN ON
JUNE 5, 2009

CIRCUIT COURT OF THE SECOND
CIRCUIT, STATE OF HAWAIf

Honorabl-e Joseph E. Cardoza,
.fudge

Civil- No. 09-1-0413 (2)
ICA No. 30159 (consol-idated
inro rcA No. 29696)

APPEAL FROM: (1) ORDER
GRÄNTTNG DEFENDANTS' MOTION TO
DISMISS COMPLAINT OR, IN THE
ALTERNATIVE, FOR SUMMARY
.]{IDGMENT ENTERED SEPTEMBER 29,
2009; and (2) FINAL \TUDGMENT
ENTERED OCTOBER 15, 2OO9

(eontinued on next page)



couNTY oF MAUI, a pol-itical ) crncurr colIRT oF THE SECOND

subdivision of the St.at,e of ) CIRCUIT, STATE OF HAWAII
Hawaii; WILLfAM SPENCE, in his
capacity as Dj-recLor of the
Department of Planning of the
County of MauJ-,

Honorable Shack1ey R. RafetLo,
'Judge

Petitioners -
De f endants -Appe1 l-ees .

ICONSOI'IDATED CASEí]

CERTIFTCATE OF SERVICE

The undersigned hereby certifies thaE a true copy of

Respondents-Plaintiffs-Appellants Douglas Leone and Patricia A.

Perkins-Leone and Respondents -PlainL,if fs-Appellants

William L. Larson and Nancy H. Larsonrs OpposiLÍon to

Petitioners-DefendanLs*Appellees County of Maui and Wil-l-iam

Spence's Application for Writ of Certiorari, Filed October 29,

2OL2 was or will- be duly served upon the following part.ies

elecLronically through .IEFS on this dat.e, addressed as follows:

BRIAN T. MOTO, ESQ.
MARY BLAINE 'JOHNSTON, ESQ. - mary. jolns|on@co.maui.hí.us
Corporation CounseL for the County of Mauí
200 S. High Street
Wai-luku, HI 96793

At.torneys for Pet.iLíoners-Defendants -Appellees
COIINTY OF MAUI ANd WILLIAM SPENCE
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DATED: Honol-ul-u, Hawaii, November 13, 20L2.

CHUN, KERR, DODD, BEAJV1AN & WONG,

A Limlted Liability Law Partnership
ANDREW V. BEA]4AN
LEROY E. COLOMBE

Attorneys for Respondents-
Pl-aintif f s-Appellants DOUGLAS LEONE
AND PATRÏCIA A. PERKÏNS-LEONE, as
TrusLees, and Respondents-
Pl-aintif fs-AppellanEs WILLIAM L.
LARSON AND NANCY H. LARSON, as
Trustees
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