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STATEMENT OF THE CASE

Appel-larits ﬁléd'this purported class action on 16 September 2010‘asserting
five S‘;atutory and constitutional claims génerally relatéd' to the Department of
. Transportation’s (‘;NCDOT”) alleged taking of their property in connectionrwith a
~ proposed highway proje_c_t. (R pp 3-18)

NCDOT 7 timely _énswered, ‘arssertin.g affirmative defenses and moving to
disrriiss Appellants’ claims _pu_rsuaﬁt to N.C. R.'Civ.- P. 12(b)(1), (2) and (6). '(R
p 40) On 19 April 2011, the trial court dismissed all of Appellants’. claims except
(1) their claim for inverse éoﬁdémnétion under N.C.G.S. § 1.36-111 and (2) their |
claim for a decllaratory judgment that the Transportation Corridor Official Map Act
.(“Map Act”), N.C.G.S. § 136—44.50, et seq., is unconstitutional. (R p 303) No
party appealed from that order and those claims remain to be defennined by the
trial court. | | |

Subsequently, 1;he trial court heard Appellants’ motion to certify -the matter
as a class action pursuant to N.C. R. Civ. P. 23. (Rp 184) On-ZO May 2011, the
tfial court denied the motion. (R p 310) On 22 Jﬁne 201 1, Appellants appealed to
the North Caro-lina Court of Appealé. | |

On 15 May 2012, the Court of Appeals 1ssued its unanimous demsmﬁ

upholdmg the trlal court s denial of class certification. Beroth Oil Co. v. N.C.



. - 3. T
- DeptofTranSp 725 SB.2d 651, 663, 667 (N.C. Ct. App. May 15, 2012). The |

- Court of Appeals did notexpress an opinion as to .the merits of Appellant_sf
underlying claims, Id. | | |

Appellants not1eed appeal to th1s Court and petltloned for dIScretlonary
review on 15 June 2012. On 7 March 2013, the Court d1snnssed Appellants |
appeal but allowed the pet1t1on for d1scret1onary review. Appellants New Bnef

was served on NCDOT via United States mail on 21 March 2013,

STATEMENT OF FACTS

| ’The-Winston--Salem Northern Beltway

In 1989, North Carolina Highway Trust Fund legislation created a schedule
of federally-funded 'Transportation Improvement ProgramrProjects (“TIPs) that
included proposed urban loops in metropolitan areas. N.C.G.S. § § 136-175, 136-
180 (1999); N.C. Alliqnce for Transp. Reform, Inc. v. United States Dep’t of
Transp., T13 F. Supp. 2d 491, 498'(M.D.N..C. 2010) (“dlliance II).! One of those
| loops is the Winston-Salem Northern Beltway_ (“Northern Beltway”) that is
planned to extend approximately 34.2 miles around Winston—Salem. The “Western |
" Loop” (TIP Project R-2247) of the Northern Beltway is planned fo exténd from

Us. 158 north to U.S. 52 in western Forsyth County. The “Eastern Loop” (TIP

' The federal dlstrzct court’s opinion prov1des historical background for the
Northern Beltway
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PrOJects U- 2579 and U~2579A) is planned to extend from U S. 52 to U.S. 311 in

eastern F orsyth County Id. at 498-99. The Northem Beltway is but one of ten
proposed urban loop pr()]ects that compete for the same limited state and federal u

~ funds. See N.C.G.S. §§ 136-175, 136-180 (2011).° NCDOT must designate and
ptioritize how legislative funds are aIlocated and distributed to the urban loops
based. on United States Census iofoﬁnation. N.C.GS. § 136_e180. NCDOT “shall
not sacriﬁoe the general statewide interest to the purel_yr local desires of atly
particular area.” N.C.G.S. § 136-44.1 (2011).

In October 1997, pursuant to tﬁe Map Act, N.C.G.S. § 136-44.50, et 'seq.‘,.
NCDOT adopted a protected corri'dor for the Western Loop and recorded the map
in the Forsyth County Register of Deeds office. The map 1iets those properties
within the Westem Loop’s corridor that are supject to the Map Act’s restrictions,
including properties owned by most of the Appellants. Rpb6 I 17-18) In
November 2008, NCDOT established a protected corridor forthe Eastem..Loop
and recorded that map and list of propertyowne'rs.- Rp 6, 9 17-18) |

Ohe of the pprposes of the Map Act and corridor protection is to. minimize

the number of businesses and people who may be impacted and required to

2 Section 136-180 was amended in 2004 to include 10 urban loops, and again in
- 2011 to remove the statutorily mandated list, though the loop projects remain in the
TIP. _
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' relocate due to constructlon of the proposed highway. (Rule 9 Exh. p. 346) This is

_accompllshed by limiting (not “freezmg ) .new develt)pme_nt' Wﬂhln the protected \
corridor.. Corridor protection is often used for large contrdlied—accesa highways
that_,are proposed in areas of expected high growth. It 'ntay be adopted where
N pressure from detzelopment exists or is anticipated, or in instances vsthcre inaction |
could lead to ex_cessive costs for future right—of—v{fay acq_u.isitioﬁ, or. for the
~ elimination of highway alternatives identified in the environmental ev_aluation
process-; (R p 28)

Environmental Permitting Process - NEPA

Proposed ltighwaj projects such as the 'Northem'.Beltway must comply with
federal environmental laws and regulations, particularly the National'
Environmental Polices Act of 1969 (“NEPA™), 42 U.S.C. §§ 4321 ef seq. (201 Ij,
as well as the-North Carolina Environmental Policy Act t“NCE‘PA”),‘ N.C.G.S..
§ 113A-1 et seq. (2011). Compliance under NEPA Vsatisﬁes NCEPA requirements. '
01N, C A C. 25. 0402 (2012) Orange County .v. NC Dep t of Transp 46 N.C.
~App. 350, 365, 265 S.E.2d 890, 901 (1980) |

NEPA sets a national policy of protcctiag anrdlpromoting environmental
qilalit_y and requires NCDOT to _“consider detailed information concerning
Signiﬁcarit environmental impacts and to gua:rantee that the relevant information

will be made available to the public.” Alliance II, 713 F. Supp. 2d at 500-01; see



42 U.S.C. §§ 4321, 4331(a) (2006). The NEPA provisions are regulated under 23 -

, CFR §8 771101 through 771.139, which ‘require NCDOT to prepare
Eﬁvironmenjcgl Impact Statements (“EIS"’).that evalﬁate the social, economic and
envirénniental impacts of proposed_‘ tr_anspoi‘tation projec‘_cs.w..'23 C.E .R.§§ 771.105,
771127 @012). | |
For large and complex projects like the Northern Beitway, NCDOT must
prepare a draﬁ environmental impact_ statement (“DEIS™) that evaluates 'ar.nd
considers ‘all “reasonable alternative[s]” for the project. 23 CF.R § 771.123
(2012). A final EIS (“FEIS”) identifies the preferred alternative, which is typically
the highway route ultimately selected. 23 C.F.R § 771.125 (2012). The NEPA
rules require NCDOT to initiate the “Public Involvement;’ process and openly
communicate to the public the project’s purpose and need, project altemativeé,
potential highway routes, major désign. feafures, the relocation assistance program
and right-of-way acquisitiqn proc,ess".- The public is given opportunities to be‘/ heard
and voice concerns ébout the project during public hearings and at othér_veriues..
23 CF.R §771.'111. NCDOT -cannot proceed with project-wide right-of-way
acquisitiqri and obtain. federal funding until the Federal Highway Administration
(“FHWA”) épprov_es the FEIS by issuing a Récord df Decis-ion (“ROD”). 23

CFR §.§ 771.'113;— 771.127. Howe\}ef, prior to such approval, NCDOT may
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perform. advance acquisitions of specific parcels on a case-by-case basis. 23 C.F.R

§§ 771.510, 771.503.

On 24 june .1'9-92, NCDOT issued its DEIS for the 'Western .Loop"of the
Northern Beltway. On 29 Mar;:h, 1996,‘-‘-& published the FEIS On 7 May. 1996, the
FHWA- approved the ROD for the Western Loop. .Issuan_ce- of the ROD |
represented FHWA’S final approval of -the Wes_tern Loob and completed the
federal 'environméntal review process. NC Alliance for Transp. Reform, Inc. v.
United States Dep’t of Transp., 151 F. Supp. 2d 661, 669-70 (M.D.N;C. 2001)

. (“Alliance I").

Federal Iniuncti;)n Obtained By Property Owners Caused_ll-Year Delay

In 1999, a coalition of property owners filed suit in federal court challenging
NCDOT’S FEIS and the FHWA’s ROD, and sought an.injunctién prevenﬁng right-
of-way acquisitions; constructioh and other irrevocable actions on thé‘project. Id
at 670; Alliance II, 713 F. Supp. 2d at .4‘97. FHWA withdrew its ROD and
NCDOT’S authorization to move forward with right-of;way acquisition and
construction. The court entered an Or;ier of _Dismissal, enjoining federal and state
defendants rfrom,' inter alia; 'taking any “irrevocable actions relating to
construction, 'rig-ht—of—way acquisitions,. or negoti_atioﬁs for right-of-way

acquisitions” in furtherance of the project until new environmental studies were



completed. The NEPA process was reopened and NCDOT combined the Western

. and_ Eastern Loop envirbnment_al evaluationg. Alliance 11, 713 F. Supp. 2d at 499, |
However, the district court élIoWed' NCDOT té purchase propeftiés uﬁder
the Map A.ct’-s Hardship Program in the Western Loop if particﬁlar owners met
" Hardship -criteria, plaintiffs consented to each puréha;é, and the court approved
them. NCDOT was required f.o move the court to aniend the Order of Dismissall-
each time a Hardship acquisition in the Western Loop was proposed. (R pp 66-
114)
| On 11 January 2007, NCDOT issued ‘a Supplemental FEIS/FEIS for the |
) entire Northerﬁ Beltway ("‘SFEI.S/FEIS-”). On 1-5‘February 2008, FHWA signed a
| neﬁv ROD aufhorizing the Northern Beltway. Alliance II, 713 F. Supp. 2d at 500.
On 13 August 2008, plaiﬁtiffs filed a second suit alleging that the new
.en)vironmental stu;iies violated NEPA and ﬁCEPA by failing to evaluate
greenhouse gases and a Connector to the airport. Id. ét 500 In May 2010, after
years of litigation and additiohal environmental assessment costé, both federal suits
were dismisséd on defendants’ ‘motions, énd the injunctions were lifted. Id. at 527,

(R p 65).
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~ The Map Act, N.C.G.S. § 136-44.50 et seq.

The Map Act contains separate sections and may be utilized by NCDOT and
- local authorities to temporarily restrict certain types of development in areas where

highways are proposed.

1. Transportation Corridors - § 136-44.50

Under § 136—44.50; NCDOT ie euthorized tol\' create- a protected
transportation corridor after following certain map adoptioﬁ procedures, giving
notice to the public and holding publ_ie hearings. NCDOT is required to .re_cc')rd
“c_o_rridor official maps” with the register of deeds office to give notice to existing
and prospective property owners of the Map Act’s restrictions. Recording the
eorrider map is a prerequisite to NCDOT’s regulation of properties within the
corridor. N.C..G.S. § 136-44.50(a) (2010). Protected corridors and their maps may
Ee amended or deleted by the Board of Transportafion_.- Id. § 136—44.50(3)-.(e). -
(2010 |

2. Restrictions - § 136-44.51

After the corridor map is filed, the Map Act. imposes terhporary three-year
restrictions on new irriprovemente to properties wifhih the corridor. Though § 136-
44.51 states- that no building permit or subdivision plat approvel shall bé graﬁted tp
. properties Withfn the corridor, there are several important exceptions. Restrictions

“do not apply to buildings or structures that existed prior to the filing of the corridor
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" maps if the size of the building or structure is not increased and the occupancy type

is not changed. Id §. 136-44.51(3) (2010). Thé re.sfrictions are lifted, i.e. suﬁset

_ three yea:rs aﬁer submission of an apphcanon to the local authorlty for a bulldlng-
permit or subdlv_lslon. Id § 136- 44 51(b) (2010); (R pp 19-20; Rule 9 Exh.
p. 346). Owners are not prohibited fro_m making repairs and renovations to
properties if .building permits are not required. Nor does then Maio Act restrict an
_Ioﬁner’s right to sell his pro’pefty. Appellants admit that they dzd not apply for
building permits -or subdivision plats fof their properties. (R pb 3-36, 149-65;

~ Rule 9 Exh. pp 93, 154, 178, 207, 293; 317) The Map Act’s sunset provisions
were never triggered for Appellants because they did not apply for permit or
subdivision approval. N.C.G.S. § 136-44.51 (2010).

3. Variances - § 136-44.52

Under § 136-44.52, a property owner may petition NCDOT for a variance tb
be exempt from the buil-ding permit and subdivision plat restr_iqtipns of § 136-
44,51, Id § 136-44.52 (2010); 19A N.C.A.C. 2B.0317 (201'0)7. The 'reque.st may
be granted if no reaso_nable r¢turn may be earned from the land and the restrictions
of § 136—44_.571 result in practical difﬁculties or unn.ecessary .1-1ardships.. N.C.G.S.
§_136-44.52(d) (2010). If a variance request is denied by NCDOT, an owner may

appeal the matter. 19A N.C.A.C. 2B.0317. None of the Appellants applied for or
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were demed variances. (R pp 3-36, 149 65; Rule 9-Exh. pp. 153 182 208,294,

318)

Owners of pfoperty 'i?vithin the Northern Beltway corridoi, ‘jsuch as
'Appellarits, are required to -tako. affirmative steps land'coiltact- NCDOT lf they Wan’i
to be exempted froni the Map Aci’s restrictions. Nowe of the Appellants availed |
themselves of these remedies. |

4. Advance Acquisitions - § 136-44.53

An owner of property within a mapped corridor may petition NCDOT or the
- mapping author_ity for acquisition of his property' due to an imposed hardship.
N.C.G.8. § 136-44.53 (20l1 0). An advance or “early” -ac,quisition is an “acquisition
of real property by State "or local governments in advance of Federal authoriza.tion
or eigreement to acquire rights-of-way on a project or segment-wide basis. 23
CF.R. § 710.105. NCDOT’s decision to aoquire properties in advance of
recewmg project-wide right-of—way authorization from FHWA is discretionary
N.C.G.S. § 136-44.53. NCDOT uses written criteria and federal regulatlons as |
guides in making advance acquisition decisions; (R pp 138-47, 276-306)

Specific parcels may be -acquii"ed if the acquisition is in the “best public
. interest to protect the transportation corridoi‘ from development” or the p_rotecte-d
corridor “map creates an undue hé,rdship on. ihe affected property owner.”

. N.C.GS. § 136-44.53. A property owner r_nu‘st request in writing a Hai‘dship



acquisition and document a severe “undue hardship” based on health, safety or-

.ﬁnanc_:ial feasons, apd funding mﬁst be available for the acquisition, (Rpp 276-
306); NCGS § 136—44.53; 23 CFR §§ 710.501, 71(-).5_03 (2010) If a property
.owhef is -determined té be éligible for a Hardship aéq_uisition and the property is
nof acquired within three years'ﬁoin thé finding, then thé improvementr restricﬁdns
for that parcel are -removédby opération'of laW. N.C.G.S. § 136—44.—53(&) (2010). |

Federél fegulétions authorize NCDOT to perfonﬁ advance acquisitionrs'
based on ‘.‘program or project consideratioﬁs” for corridor preservation, aécess
management, and_otiler purposes. 23 CFR § 710.501 Prior to NCDVOT receiving
final enviroﬁnental approval fof a proj ect, NCDOT may requést from FHWA
rgimbursément for advance vauisition of a particular barcel or a limited nuﬁber of
parcels “to prevent imminént development” or to “alleyiate hardship to a property
- owner” on the preferred project Iocatipn as determined during the EIS process. Id.
§ 710.503(a) (2010). FHWA reimbursement may be authorized .if the property
owner justifies the request by showiﬁg that remaiﬁing in the propeﬁy poses an
undue-hardship as comi)area to 6thers within the project area due to health, safety
or financial reasoné, and “.documents an inability to sell the prépefty because of the
impending projecf, at fair market value, within a time périod.thaf is typical for
. properties not impacted by the ifnpending projec S Id § 710503 (e)(1)-(2)

(2010).
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The Hardship Program does not require a finding that the property is

:unmdrketable, worthless or of no value. (R i)p 166-83). During the pendency of
the Alliance for T ransportétion Reforﬁ 1awéuit, over 300 owners of properties
applied for Hardship acéuisitions and W:ere" ;approfed by the .federal court. Six of
the Appellént; have admz’z‘z‘ed that thejz never applied for Hardship acquisitions.
(R pp 166-83) |

STANDARD AND SCOPE OF REVIEW

As correctly noted by the Court of Appeals, the trial court’s class
certification decision is reviewed.-for abuse of discretion. Beroth Oil, 725 S.E.2d at
7657 (citing Faulkenbury v. Teachers’ & State Employe.es’ Ret. Sys. of N.C., 345
N.C. 683, 699, 483 S.E.2d 422, 432 (1997)); Peverall v. County of Alamance, 184
N.C. App. 88, 91, 645 S.E.2d 416, 419 (2007). -

| _Thé scope of this Court’s review is limited to alléged errqrs_-of law in fhe
decision of the Court of Aﬁpealé, McNeill v. Durhqm Counly ABC Bd, 322 N.C.
425, 428, 368 S.E.IZ.d 619,_621 (1988); N.C. R. App. P. 16, and to th_é record on
appeal, State v. W_’illi.ams,l 274 N.C. 328, 333, 163 S.E.2d 35_3, 356 (1968).

ARGUMENT

‘NCDOT notes that the structure and organization of 'Appellants’ brief
prevents effective presentation of the issues on appeal. In an effort to present the

issues_i_,ﬁ a more logical fashion, NCDOT has organized its Argument to show why



the Court of Appeals correctly held that the trial court did not abuse its discretion

~ when it denied Appellanté’ motion for class bertiﬁéation.

NCDOT will first show that th.e trial court — as the Cduft of AppeaISh held -
was correct in rélying upon an “ends-means” analysis when examining Appéllan_’_c_s’
inverse condemnation claim. See Beroth Oil, 725 S.E.2dati659-63. rThe brief ._will
then show -that the trial court — as:rthe Court of Appealé also held — correctly
applied that analysis When udeterm'ining that individual issues would predominate
over common issues of law and fact in a trial on tﬁe merits of AppéllaﬁtS’ inverser
condemﬁatibn claim and fherefore acted within its diséretion in denying the motion
for class certification. See id. at 663-66.

L THE COURT OF APPEALS CORRECTLYAF-FI_RMED THE TRIAL
COURT’S USE OF THE ENDS-MEANS TEST IN DETERMINING
WHETHER TO CERTIFY APPELLANTS’ PURPORTED CLASS.
Generally speaking, it would be inappropriate for a court to extend liability

fbr an allcged taking of a fow propérty owners_’ rights to hundrc_eds of other owners

whose interests were nevér_ evéluafed by the coﬁﬁ, Whjch is What Appéllants aré
attemp‘ting.to accomplish hére by uée of thé class ac_tioh mechanism. A takings

' analys_is requires‘ a cése-by-case, “ad hoc” inquiry into the factual circumstances of

- each claim.. Penn Cent. T rdnsp. Cp. v. New York City, 438 U.S. 104, 138, 57 L.

Ed. 2d 631, 648 (1978) (there is no set formula to determine a taking); Chapel Hill
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Title & Abstract Co v. Town of Chapel Hzll 362 N.C. 649, 654 669 S.E.2d 286

289 (2008) (ad hoc i 1nqu1ry is needed).

To this day inverse condemnation is decided on an ad hoc basis
other than when there is a per se taking through an actual
physical occupation or where the government action results ina
total deprivation of the use of the property. ' '

James G. Greilsheimer & Cynthia Loving Siderman, Eminent Dormain: A

~ Handbook of Condemnation Law, A.B.Ar. Journal, 2011, at 1. Appellants admit
that their claims do not involve physical interference, and that they retain
beneﬁciai use ef their properties. (Pl. Ct. of App. Br. PD- 23_2-4? 26 (“Plaintiffs do
not claim that many pfoperty owners cannot make some reasonable or economical
use of their prop:erty.”)) |

By ehallenging the court’s use of tﬂe ends-means test and advocatihg “de
facto;’ and “unequivocal intent” tests, Appell-ants are asking the Court to reverse
this State-’s long—e_sté.blished substantive takings law, which holds that the “threat to
take” and “mere mappihg” are not compensable. Appellants want to dictate when
- NCDOT and other euthorities must condemn properties according to their private
schedules and prices. They propose to create a new cause of action under de facto
taking and unequivocal intent theories based on factual exaggerations and obscure

out-of-state case law. (P1. Br. pp. 10-11, 25)
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Virtually every piece of realty lies under the threat of condemnation or is

impacted. byt some 'r.egulation, map .or élén" that could _potentially increase or
“decrease the\prdpér’ty’s market w-/alue._ Appellants’ taking theories aré variants of
the threat and intent to take and meré mappiﬁg theories that have been rejec-ted on'
mu{ltiple occasions by this Court. Penn v. Carolina Vitginia Coastal Cbrp., 231
| N.C. 48 1.,_ 485-84, 57 S.E.2d 817, 819-20 (1950) ‘(th_reat to take and condﬁcting
preliminﬁry surveys on propertiés do not constitute a taking); Browning v. N.C.
_ Sz‘ai‘e Highwaj Comm’'n, 263 N.C.ﬂ 130, 135-36, 139 S.E.2d -2277, 230-31 (1964)
(mére plotting or planning in anticipation of a public improvement is not a takihg
- or damaging of property, nor is recording a map showing proposed highway
limits). A reducfion or increase in property values related to legislation or project
construction are “incidents of ownership” and cannot be considered a “taking” in
the constitutional sense. Danforth v. United Staz‘és, 308 U.S. 271, 278, 285, 84 L.
- Ed. 240, 243 (1939_); accord Eckhoff v. Fore&t Preserve Dist., .377_111. 208, 214, 36
.N.E.Zld 245, 248 (Ill. 1941) (an owﬁér of land holds title under tﬁe condition thaf it
may be condemned éne day thiough eminent domain).
A number of ‘reaéons have been advanced by the courts in.
support of such rule, the ones most frequently assigned being
that plotting or planning does not, in itself, amount to an
invasion of property, or deprive the owner of the use and
enjoyment thereof; that the projected improvement may be

abandoned and the property never actually disturbed; that the
threat or possibility of condemnation is one of the conditions



- 17 -
upon Wthh all property is held; and that the rule is in aid of the
- growth and expansmn of mumc1pa11tles

J .‘ R. Kemper, 'LL.B., Plotting Or Planning In Anticiﬁation Of Improvement As

| Taking Or Damaging Of Property Affected, 37 ALR3d 127, 131§ 2 (1971 )
| Appellants’ const.itutional: rights to receive just cbmpensaﬁon'for a taking 7
~are preserved for when (and if) NCDOT acquires their propefties or porti.on.s
thereof through voluntary acquisition or formal condemnation. N.-C.G.S. §§ 136~
10.3_, -112 (2013). The prices paid by NCDOT will be ungffected- by 'é.ny
d_eﬁreciation in market_ value that may be felated to potential “conderrﬁlation
blight” because NCDOT acquisition app;aisals are prohibited from reflecting any
in-'crease or decrease in market value that may be caused by the proposed highway
project or protected corridor. N.-C.G.S. § 136—44.54; 49.C.¥.R. § 24.103(b).
“Govémmént hardly. could go -on if to some extent values incident to
-property could not be diminished without paying for every such change in the
general .I.a-\-N.” Penn Coadl C’o. v. Mahon, 260 U.8. 393, 413, 67 L. Ed. 2d 322, 325
(1922). “Obviousiy not every act or happening injurious to the landowner, his
property, or his use there_csf is compensable.” Long v. City of Charlotte, 306 N.C.
187,.199, 293 S.E.2d 1.,01,‘ 109 ('1982');.A-S-P Associates v. City 'of Raléigﬁ, 208
_' N.C.I 207, 2178, 258 S.E.2d 444, 451 (1979) (mere restriction of practical uses or

reduction of reasonable value does not result in a taking). Whether a taking has
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~ occurred is often a question of whether the governmental act in question is an

' exercisé of the police power or eminent domain. Barnes v..NC. Sfate Highway
Comm’n, 257 N.C. 507,514, 126 S.E.2d 732, 737-38 (1962).‘ | o
o Allowiﬁg _property owners to dictate- when their properties must be
condemned in advance of an approved condemnation schedule would destroy
NCDQT’S e%b_ility to program and prioritize transportation préjects across ‘North
Carolina. Under Appel'lants.’ theory, NCDOT would'bé responsibie for acquiring
hundreds if not thousands of properties where project schedu’les are delayed due to
events outside of NCDOT’s control, including such things as lawsuits, injunctions,
economic recessioné that decrease motor.f_uel tax revenues (fesulting. in 1l‘educed
highway construction fuhds), or the discovery of an endahgered species requiring a
néw environmental assessment. Thus, Appellants’ taking theories are untenablé. |
Appellahts argue, infer alia, that a taking has already occurred based on the
Map Act, administration of its prdvisions, and Hardéhip acquisitions. Rp 11,
_1]'49) Appellants directly challengé the Map Act’s provisions and the impacts they
have on Appellants’ property rights. (R i)p 11, 14, 16, 49, 64-65, 73) Whe_:ther
those acts fall within NCDOT’s police power br constitute a taking necessitates a -
takings aﬁalysis. - Because Appéllants_’ allegations challenge actions that are
regulafory in néture, a regulatory takings analysis, i..e_., ends-means, .should. be

used.



- 19 -
A North Carolma Takmgs Junsprudence

North Carolma courts generally recognize two lines of cases Where a taking
is alleged based on diminution of prop'erty values and interference with property
i’ights. The first involves non-regulatory, physical or quasi-physical intrusions.
See, e.g., Long, 306 N.C. at 201, 293 S.E.2d at 110 (airplane flights emitting noise,
flumeé,' and pollutants depressing the value of property); N.C. Dep’t of Transp. v.
Harkey, 308 N.C. 148-49, 301 S.E.2d 64-65 (1983) (NCDOT project physically
blocke.d property owners’ access to abutting highway); Hines v. City of Rocky
Mount, 162 N.C. 409, 78 S.E.2d 510 (1913) (odors from trash dump); Midgett v.
N.C. State Highway Comm’n, 265 N.C. 373, 144 S.E.2d 121 (1965) (flooding of
land caused by highway structure); Rob.inson v. N.C. Dep’t of Transp., 89 N.C.
App. 572, 366 S.E.2d 492 (1988) (pile driving vibrations causing house damage).
These types of cases typically employ an “actual interference” or “substantial
ouster” analysis:

* Taking under the power of eminent domain may be defined
generally as entering upon private property for more than a
momentary period and, under the warrant or color of legal
authority, devoting it to a public use, or otherwise informally
appropriating or injuriously affecting it in such a way as
substantlally to oust the owner and deprive him of all beneficial
enjoyment thereof, :

Ledford v. N.C. State Highway Comm’n, 279 N.C. 188, 190-91, 181 S.E.2d 466,

-467 7('1971)‘.‘(0bstruction of a private right-of-way by Highway_ Commission)
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(citations omitted).- Appellants must show an “actual interference with or

distufbénce of property fights _resulting in injuﬁes which are not merely
conséquential or incidental.” Long,- 306 N.C. at 199, 293 SE2d ét 109; see Penn,
"231'N.C. at 484, 57 S.E.2d at 819 (“injuriously affectiﬁg it.. [pr'Qpérty] -in' such a
Way_ as sub.s.tantially‘to oust the owner and deprive him of ail beneficial ‘eﬁjoyrhent
thereof). | |

As noted by the Court of Appeals, the second line of cases falls into the
regulatory category. These cases 'involve-allegations that a statute or regula‘@on
and their administration caused diminution in property values and interference with
property rights. Beroth Oil, 725 S.E.2d at 661. These caﬁses employ the ends-
means test to detenﬁine Whethef a taking has occurréd. Penn Cent., 438 US 104,
129, 136, 57 L. Ed. 2d.631, ‘65 1 (adoption of ends-means test- holciing that non-
zoning Landmark Law did not effect a taking where, inter alia, present use of
property not impacted); Respons_ible Citizens inrr Opposirion to Flood Plain
Ordinance v. Asheville, 308 N.C. 255, 26_4—65, 302 S.E.2d 204, 210-11 (1983)
(ends-means test used to determine if city’s flood plain ordinance created 2
regulatory taking); Finch v. Durham, 325 N.C. 352, 385, 384 S.E.2d 8, 26 (1989)
L | (ends-means test used to dé’termine if city’s ordinance rezoning propérty from O-I

" to residential was a taking). |
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The first prong of the ends-means analysis examines whether the ends or

goals of.' t]f_ie ‘regulation faﬂ within 'fhe. 'scope- of the stéte’s -policé poWer.
_Responsible Citizens, 30.8: N.C...at 261, .302 S.E.2d at 208. The éecor;d prong,
“-reaéonable means,” focﬁses on the interference with the,owne.r’s property-rights
and examines 'Whethér the regulation deprives the owner of all practical use of the
property and rend_eljs_ the property of no reasonable value. Id. at 264, 302 S.E.2d at
209-10. This was the test applied by the trial court and approved by the Court of
Appeals in this case. Beroth Oil, 725 S.E.2d at 664.

"‘The ends-means tesf has been appliéd by the North Carolina Court of
'Appeals in several non_‘-zoning cases. See, e.g., King by & through Warren v.
North Carélina Dep’t of Env’t., Health & Natural Resc;"urces,‘ 125 N.C. App. 379,
385, 481 S.E..2d 330, 333 (1997) (denial lof permit to build subdivision road did not
déprive owner of all practicélluse and reasonable value of property (citing F inch, |
325 N.C. 352, 384 S.E.Zd &), disé. reyiew denied, King v. State, 346 N.C. 280,
437 S.E.2d 548 (1997); E. Appraisal S,érvs.; Inc. v. State, 118 N.C. App. 692, 696, N
457 S.E.2d 312, .3174 (1995) (State’s obtaining custody of insurance claims files
was no'.t a taking based on ends-means test (citing Responsfble Citizens, 308 N.C. _
255,302 S.E.2d 204)), disc. review denied, 341 N.C. 648,_462 S.E.2d 509. (1995);_
. Weeks v. NC Dep’t of Natural Res. & Cmity. Dev., 97 N.C. App. 215,7 .225,‘_ 388

- S.E.2d 228, 234 (1990) (ends-means test used to assess takings claim involving



i} 22 -
-demal of perrmt to build a pler) disc. review demed 326 N.C. 601, 393 S.E.2d 890

(1990)

Though fhe ends-means test is often used m zoning-type cases, the Map Act o
.and its provisions are similar to zoning regulations in that tﬁeﬁ regﬁlate land use
and offer waivers from the restricﬁon's through variances (upon a showing of

hardrship). N.C.G.S. § 136—44.50, et seq.; Chdpez Hill Title & Abstract Co., 362
N.C. at 651, 669 S.E.2d at 287.

Appellants complalnt revolves around the existence of the Map Act and
NCDOT’S administration of its provisions: filing the protected éorridor maps;' the
terﬁpor_ary restrictions on new improvements; and acquisition and reﬁtal and/or
removal of third-party properties under the Hardship Prégram. (R pp. 3-18)
Indeed, Appellants pin their iqjuries to when NCDOT filed the maps in 1997 and
2008. (R p 11; Rule 9 Exh. pp. 91, 93, 161, 164)

Though Appell_ants ¢ont¢nd that other _pre-condemnatién conduct such as
statements,. announcements and publications, and acquisition ';)f other properties
effected a taking of their propel_'ties, these aCtiVities dd not rise to the level of a
rtaking. 'Danforth, 308 U.S. at 278,285, 84‘L. Ed. at 243 (no taking éccurred
through pre—condérﬁnation | activities: eﬁactment | of flood-control plan
contemplating ﬁltimate acquisition and use of plaintiff’ s property, complgtion bf

work elsewhere on project (setback levee), revocation of offer to purchase pi*oper_ty
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" and later ﬁhng of condemnatmn ‘action); Penn, 231 N.C. at 485 g4, 57.8. E 2d at

| 819-20 (surveys and intent tp condemn); quwning, 263.N.C. at 135-36, 139 S.E.
2d at 230-31; Barbour b Little, 37 N.C. App. 686, 690-91, 247 SE.2d 252, 255
(state -ageflcy’s intentioﬁs and plans that “contemplated ultimate acquisition” of
plaintiffs’ property were not a taking; tod many conditions existed for the plans to |
constituté a taking, such as. Vreview and approval by higher govérnmental
aufhoriﬁeé within the executive branch,. ahd approval of funds), cert. deizied, 295
N.C. 733, 248 S.E.2d 862 (1978); see-also N.C.VG.S. § 136-120 (2011-) (NCDOT’s
entry upon land to co.ndl.lct‘ surveys in contemplétion of condemnation not a
taking); N.C.G.S. § 40A-11 (2011) (entry upon land in contemplation of
condemnation not a taking by private and local public authorities).

Sound reasons exist for the threat to take rule. There is no guarantee that a
planned public improvemenf will be constructed. Plans can change due to a
‘number 0f factors: lack of funding, thel need for Variou_s fe;:leral and state ageﬁcy
reviews and .épprov'als, and changes in ecoﬁomic and social needs. The legislatu1;e
-has- acknowledged that planned government projects may be abandoned at some
i)dint by authorizing the payment _of costs and fees if a condemning authority
abandons an emment domain proceedmg N, C G.S. § 136- 119(11) (2011) (NCDOT

actlons) N C.G.S. § 40A -8(ii) (201 1) (local pubhc condemnors)



| ,If pre-cbndemnatidn ‘.‘intent to ‘;akii ;ctiViiies constituted_a taking, then the
entire envirom-r_iental- permitting procesé rﬁandated_ uf;defl NEPA and -NCEPA
(which predated the 'ﬁling of the Northern Beltway pr_otected corridor maps) cbuld
_ pofentially give_ rise to a takiﬁg claim. The environmental evaluation processes
require NCDOT to communicate to the public its_prpposéd highWay plans, Ihaps,
plaimedroutes, and prope_rtieé that fnay be acquired for the project. 23 CFR
§ 771.111; N..C.G.S. § 1"'13A-1, et seq. Preliininary right-of—way acquisition.and
construction schedules printed oﬁ NCDOT’S Internet website and in NCDOT’_S TIP
document - which covers huhdreds of proposed projects - could 'also. be ripe- for
attack because the schedules manifest an “intent to condemn” properties. N.C.G.S.
§ 143-350 (2011). 'NCDOT ci'ews performiﬁg preliminary surveys, mapping and .

7L

soil research c_oula also give rise to a taking under Plaintiffs’ “unequivocal intent”
theory because the acts were done in contemplation of ultimate acquisition..
B. Appellants Mischaracterize The Court of Appealsf Holding.
Ai)pellants re_peatecﬂy mischaracterizé the ruling of the Couﬁ of Aﬁpeals as
holding that NCDOT’S alleged actions regarding their properties were exerc.is_es of
police power. (Pl Br. p. 16) The Court.of Appeais, however, did not hol(i"t‘hat

NbDOT’_s actions fell within its police power. The court approved the trial court’s

application of an ends-means analysis because it correctly characterized NCDOT’s



allégéd_ actiéns. as beiﬁg “regulatory in— nigulje,” not because they were exercises of .
 police power. Beroth Oil, 725 $.B.2d at 662-63.

o Th_e_: Court of Appeals coi‘réctly noted thaf the first step in.a'takings analysis
is to classify the alleged government ac'tioﬁ as either phjsical' (or quasi-physical) dr
'régulatory.in nature, and then apply the apprqpfiate test. I/d. Itis the'ruse of the
appropriate test that detérmines whether a government’s action rises to the level of _
- a taking (inverse condemnat.ion) or falls Within NCDOT’s police power. Id. The
Court of Appéals specifically left open the issue of whether NCDOT was
exéfcising its police or condemnation powers with regards to Appellants, as that
issue was not before it.

The question whether NCDOT has exercised its police power
versus its eminent domain power in the instant case is
tantamount to. asking whether NCDOT has effected a taking of
‘Plaintiffs’ property. As the merits of Plaintiffs’ claims are not
before this Coutft,‘ Wwe express no opinion on this issue. -
Id. at 663-64.
The issue before the Court of Appeals was — and still is before this Court —
Whether the trial court a’.biJs.ed its discretion in.denyiﬁg Appéllants’ motioh_for class

certification. The takihgs analysis is relevant here only to the extent it informs that

“issue.
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C.The Map Act Falls Within NCDOT’s Police Power.

Appellanfs’ argumenf 'that_ NCDOT’S police power is limi‘;;d st‘)leiy‘ to
preventing harm is baéeless. The -scope of NC_DOT’S police -power encompasses
iareserva;tién of the ‘public peace, health, safety, and promotion -o'f‘ the general
Welfére of Nbrth Carolina’s citizens, -insofar as NCDOT is _cha:rgeci_ with the
responsibility to design, construct and maintdin the State’s highways, and acquire
necessary rights-of-way. Woﬁ’ord v N.C. State Highway.Comm"n, 263 N.C. 677,
682, 140 .S.E.Zd 376, 380, cert. dénied, 382 U.S. 822, 15 L. Ed. 2d 67 (1965)
(impairment of property value due to closing a street near blaintiff’ s prope@ fell
witlﬁn police power and was not a taking); N.C.G.S. § 136-18 (2011). NCDOT’S
police power includes pla:ﬁning, construction and maintenance of cohtrolled-aCcéss
facilifcies such as the Northerﬁ Beltway.

“The pol_iée 'pbwer is inherent in the sovereignty of the State. It is as
¢Xtensive- as may Ee r_equired for the protection of the publicr health, safety, mofals
and general welfare.” A-S-P Associaz‘e;, 298 N.C. at 213, 258 S.E.2d af 448
(holding that ordinaﬁce COntrSiling exferior .appearance of private properties fell
Wiﬂ‘lil‘l scope of police pgwef to preserve Stat,e"s historically significant structures)
(citatioﬁé .omitted)). “[Tihe ﬁolicé power of. the State has not been,. and by its

nature cannot be, placed within fixed definitive limits, it may be extended or
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restricted to meet changing conditions, economic as well as social.” Winston-

Salem v. Southern R. Co., 248 N.C. 637, 642-43, 105 S.E.Zd 37,41 (1958)..

Other police poweraétivities inélude cqnstructiori of median_ strips (Barnes,

257*.N._C. at 514, 126- S.E.2d 7at 737-38); Vchanging traffic pattefns (Bd. .of Transp.

| v. Terminal Warehouse Corp., 300 NC 700, 268 S.E.2d 180 (19780)); and
changing gradés to higt-lways. abutting. public highways (Smith v. N.C. State
Highway Comm’n, 257 N.C. 410, 414, 126 S.E.2d 87, 90 (1962)). | |

The Map Act’s prOVisions servé as planning tools that fall within NCDOT’s
police power. .‘The ‘Act’s restrictions help to protect the proposéd-alignment of
large-scale transportation projects such as the Northern Beltway by limiting' new
~ development that may occur in the planned path of the project. Limiting new
| developmenf in highway cotridors locafed in high-growth urban areas reducés the
number of people and businesses that rhay have to be relocated when and if the
proj_,ec‘g: is built, Fut_uré_ right-of-way acquisition c':o_sts are reduced because new
co.nstruction is curtailed. (Rule 9 Exh. p 346); (R p 28)

Though properties Wiﬂ'lil‘l the protected corridor aré subject to the corridor’s
improvement re_strictiqns, aipng with a myriad of underlying local zoning land-use
restrictions unrel_atea to the corridor, the Mé_tp Act does not “freezé” devéiopment,

_._contrary to Appellanté’ asserﬁon. Nor does the Map Act pfrohibit the sale of

_properties. N.C.G.S. § 136-44.50, et seq. The restrictions are temporary and sunset
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three years after an owner applies for a building permit or subdivision approval.

N'.C.G..S‘. § 136-44.51. Restﬁctioﬁs on future use of property are not necessarily a: ‘
takin_g’. T dhoe-Siérm Pres. .Council v. Tahoe Reg’l Planning Agency, 535 U.S.
302, 341, 152 L. Ed. 2d 517, 552 (2002) (temporary.32-m0nth‘moratorium on
residential dev.elopment did not effect a per se taking and did not deprive the
owner of all economically beneficial use); Responsible Citizens, 308 N.C. at 264,
302 S.E.2d at 210 (restricting certain types of new construction not a taking where |
curreﬁt use unaffected).

As noted above, Appellants ack:nowledg’é that they cén use their properties
as residences and businesses as they always have: “Plaintiffs dol not claim that
-many property owners cannot make some reasonablé or economical use of their
property.” (Pl. Ct. of App. Br. pp. 23-24 (emphasis added)). If‘AppeIIants desired
to make new.improvements to their propérties, relief mechanisms Weré available to
them,_none of Which they pursued. N.C.G.S._-§ 136-44.51(b) (rest:;ictions sunset
three years after submission of building permit .application)-. 1f an owner does not |
“.want to wait three years to develop his property, then he_ can apply for a Vai‘iénce |
from the restrictions. 7d. § 136-44.52.. Again, none of the Appellants pursued this
option. | |

Assuming arguendo that Piaintiff Beroth Oil had submitted an application to

'_ the local authorities in 1997 to improve‘ its property, the improvement restrictions



- would have sunset in 2000. N.C.G.S. § 136-44.51(b). Beroth Oil could have

earned over 10 Ygars of revenué from a convenience store operation had it pursued
these' reﬁedies. In-stead,-. all of the Appellants _chosé to bypass these relief .‘
mechanisms in favor of .ﬁiing suit in 2010 at the height of the national recession
and downturn in the real estate market. (Rp3) -

Even if the corridor restrictions were not in place, Appellants still would
have incurred various site plan and other de.velopment' costs ass_ociatéd with
complying with the iocal authority’s zoning and pér.mit application requirements.

D. North Carolina Courts Do Not Recognize Intent And Threats To
'~ Condemn As Takings. :

App_eIlanfts’ “de facto taking” and “unequivocal intént” to condemn theories
are variations on the “intent to take” theory that was first rejected by this Court in
Penn, 231 N.C. at 484-85? 57 S.E.2d at 819-20. . In Penn, the plaintiffs alleged they
were entitled to initiate condemnation proceedings and be compensated when a
-municipal corporation with condemning authority planned to cbnstruct a.toll road
across their property but had not started formal condemnation proceedings. The
" defendant performed preliminary surveys and Vstaked out the route '_acro_ss ‘the
pléintiffs’_property. Id. at 485, 57 S.E.Zd.__at 820. This Couﬁ affirmed dismissal,
hblding. that “[a] threat to take, and preliminary surveys, G.S. 40-3, .a:re 'iﬁsufficient '

to constitute a taking.” Id. Plaintiffs “jumpéd the gun” trying to “chart the course”
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and force the commission. to start condemnatlon proceedings when it was not-

| ready. Id at 484, 57 S.E.2d at 819. Appellants herein are attempting to do the
| sarne:thi.ng. |
This principle hae been- cohsistently applied by appellate courts in North
‘Carolina and other states.- Browning, 263 N.C. at 135-36, 139 S.E. 2d at 230-31;
Martin v. United States, 240 F.2d 326, 327, 330 (4th Cir. 1957) (reoording_a
highway map at register of deeds office depicting land as owned by State d1d not
effect a taking where no exercise of dominion or possession occurred); Barbour,
| | 37 N.C. App:. at 690-91, 247 S.E.2d at 255 (State’s intentions and plans to
condemn are not a taking); accord Tucker v. Charter Med. Corp., '_60 N.C. App.
665, 671, 299 IS.E.2d 800, 804 (city’s plans showing proposed street ex_tending
over plaintiffs’ property and rejection of defendant’s eite'plan due to the conflict
with the city’s .plans did not constittlrtel an inverse condemnation), disc. réview
denied, 308 N.C. 548, 304 S.E.2d 242 (1983); Morvan v. City of Charlotte, No.
COA02-1343 2003 N.C. App. LEXIS 2086 (N.Cr. Ct. App. -'NOV. 18, 2003.)‘
(unpubhshed) (city’s pubhcatlon of map showmg future rlght-of-way limits of road
b1sect1ng plaintiff’s property was not a taklng, even though plaintiff purchased
’ add1t1onal property to ..av01d the "proposed road and re}ocated its business -
activities); 6214 S. Blvd. Holdings, LLC. v. City of Charlotte, No. COA05-1477,

2006 N.C. App. LEXIS 1622 (N.C. Ct. App. Iuly‘ 18, 2006) (unpubliShed) (inverse.
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conderrmatlon ela1m properly dlSIIllSSed where the city’s public announcement

plannmg and preparation of a hght rail system did not constitute a _takmg even
though pleintiff lost tenants due to threat of cendemnatiOnj; see -_Ba_uman v. Ross,
167 U.S. -548, 42 L. Ed. 270 (1897) (recording map showing proposed highways
and 'su_bdivisions was not a taking Where it gave notice to public of | future
condemnation proceedings); Eckhoff; 377 I1L. at 214, 36 N.E.2d at 248 (no taking
created by enactment of resolutions or ordinances, negetiating with the owner for
the pﬁrchase of land, or sending multiple notiees that land may be condemned, and
13-year delay in condemning property); Chicago v. Loitz, 11 TIL. App 3d 42, 46,
295 N.E.2d 478, 4.8'1 (I1l. App. .Ct. Ist Dist. 1973) (negotiations, planning and
preliminary steps in anticipatien of condemning property is not a taking); Chicago
Hous. Auth. v. Lamar, 21 Tl1.2d 362, 365, 172 N.E.2d 790, 793 (Iil. 1961) (verbal
agreement to purchase pi‘operty did not set the taking date, even though property
became vacant and vandalized afterwa:_rd); Merkur Steel Supply, Inc. v. City of
Detroit, 261 Mich. App. 116, 680 N.W.Zd'.485 (Mich. Ct. Apn. 20?)4) (threat of
- condemnation and related pubhclty is not a taking), State v. Vaughan 3 19 S W.2d
349, 354 (Tex. Civ. App. 1958) (damages due to loss of rent after state sent notice

info'rming owner of future eminent domain action were not compensable).
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E. Appellants Forelgn Cases Are Not Persuaswe

Appellants cite to numerous forelgn cases tha,t are facttially dissimilaf t.c'> the
 instant case, many of which invélve trial court decisions, and are not pérsﬂa_sive.‘ ..
- Althaus v. Unil.*ed_ Starés, 7 CL Ct. 688, 690,.692,"697.(1985) (holding no de facto ”
taking for fesideﬁtial properties where government published an .ofﬁcial land
acquisition plan listing I')Iaintiffs-’rproperty, and right—qf—way agent told'ﬁlaihtiffs at
n meeting they would be offered only 30 cents on the doliar to .-sett'le their élaim);
Levine v. City of New Haven, 30 Conn, Supp. 13, 294 A.2d 644 (Conn. Super. Ct.
1972) (nuisance claim where trial court merely held th_ét the complaint stated a
-claim); Foster v. Qigz of Detroif, 405 F.2d 138, 141 (6th Clr 1968) (férmal
| ‘.condemnation action was filed but withdrawn ten years later);_ Gaughén V.
Commonwealth, Dep’t of Transp., 123 Pa. Commw. 550, 566, 554 A.2d 1008,
1016 (Pa. Commw. Ct. 1989) (defendant intenﬁonally delayed plaintiff’s ability to
develop his property by interfering with ability to get financing to build
subdivision, and informed plaintiff it would institute protective buying of 'its
property); Richmond Elks Hall Assoc. v. Richmond R-edevelopment Ageﬁéy, 561
F.2d 1327, 1329-3 '1 (9th Cir. 1977) (defendant caused physical daxnage to
plamtlff s basement - ﬂoodmg - resultmg in Ioss of commercial tenants and
: 111ab111ty to obtaln ﬁnancmg) Textron, Inc V. Wood 167 Conn. 334 350, 355 A2d

307, 316 (Conn. 1974) (“unique facts of this case” showed that defendant told
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- plaintiff its property would be acquired on a date certain, forcing plaintiffs to move

manufaéturiﬁg plant in reliance on the notice).

In -additidn, ‘Appellants’ references. to foreign cases'in 'sppport of their
~argument that t:he—Map Act is facially unconstitutional are misieading and involve
fe_gulations dissimilar to the Map Act. Regardil_lg Joint Ventures, Inc. v. DOT, 563
So. 2d 622 (Fla. 1990), the Florida Supreme Court clarified its holding by stating
~ that .Florida’s map reservation sfatute was Hnot a | per se taking, T ampa-
Hillsborougk Couniy Expressway Auth. v. A.G. W.S..Corp., 640 So. 2d 54 (Fla.
1994). -Un.like North Carolina’s Map Act, the Florida _statufe lacked variance and
hardship remedies. The zoning ordixlance at iésﬁe in Maryland—thional '_Capital
Park & Planning Com. v. Chadwick, 286 Md. 1, 405 A.2d 241 (Md. 1979), was so |
onerous that it preyented landowners from making any wuse of their properties
“other than to i:erhove trash and weeds,” Wheréas the Map Act’s restrictions are
lifted after three yc.ars' and do not.impact current ﬁse. See also Miller v. Beaver
Falls, 368 Pa. 189, 194-_95, 82 A.2d 34, 37 (Pa. 1951) (ordinance’s three-year
restriction onh new construction was invalid .wlnlere it applied lt‘o' parks and
playgrouﬁds, but not highways).

App_elllants attempt to bend the instant -fécts to fit de facté and uneqﬁivocalﬁ
inteht fact patterns from foréign juriédictions. But neitﬁer the record before this

‘Court nor the findings -of the' lower courts support a conclusion that NCDOT -



- 34 - )
employees acted with bad faith, malfeasance, or coercion, or in a manner

consistent with the extraordinary situations cited in Appellaﬁts’ foreign.c:a,ses. The
11-year “delay;’ iﬁ acquiring pfop_erties on the Western Loop and any resulting )
““condemnation blight” 1s attributablé to the federal injunction arising out of the
Alliance for T ransporz‘atéon Refofm litigation and not to ._a,ny Wrongfui conduct by
NCDOT. Project—vvicie right—of—way acquisitions on thé Western Loop were
authorized in 1996 but prohlblted in 1999 after the 1njunct1on was issued. Allzance
II 713 E. Supp. 2d at 499, Appellants argument that NCDOT caused the delay is
entirely incorrect. _Furthermore, the alleged 11-year delay applies only to the
.Westem Loop, not to the .Eastern Loop, whose map was recorded in 2008

F. NCDOT’S Hardship Acquisitions Are Irrelevant To The Class
Certlﬁcatlon Question.

Plaintiffs distort the signiﬁc‘ancer and nature of NCDOT’s Hardship
,-ac_qu_isitions. (Pl. Br. p. 18) NCDOT is not “flexing” its eminent domain pdwers
ths"ough these purchases. The Court of Appeals correctly debunked this theory,
~ stating that the advance acquisitions were not an exercise of eminent. domain
powers, but an aﬁempt to “mitigate the ncgative impact of the Map Act’s

restrictions on some of the affected property owners.” Beroth Oil, 725 S.E.2d at

*The corridor maps are not in an owner's “chain of title” because NCDOT claims
no ownership interest in the properties, though the maps are cross-indexed in the
land records at the register of deeds office. Black’s Law Dictionary 41 (7th ed.
1999); N.C.G.S. § 136-44.50(b). ,
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662. Hardshlp acqu1s1t10ns are - intended to ‘assist people experlencmg severe

'hard$h1p3' throughr the purchase of properues in advance of the authorized
' condémnation schedule. Rp 139) Those ourchaseé do ﬁot involve a “taking” of
property or ﬁlmg condemnation lawsuits. N.C.G.S. § 136-44.53.

Appellants m1smterpret the Court of Appeals conclusion that NCDOT’s
-acqu_lsltlons were not an exercise of police power. The oourt was simply referring
to "rthe fact tha._t'NCDOT did not file condemnation proceédings to acquire the
| Hardship parcels. In any event, Appellants are not'enti'tl.ed to compensation related
to third-party acquisitions. * Carolina Power & Light Co. v. Creasman, 262 NC
- 390, 401, 137 S.E.2d 497, 505 (1.964) (a property owner is not .entitled to damages
in an ominent domain context for the diminution in value of his property that may
be “caused by the acquisitioil and use of adjoining lands of others for the samo
undertaking”) (citing United States v. Miller, 317 U.S. 369, 376, 87 L. Ed. 336,
344 (1943)); accord Bd. of Transp. v. Brown',.34 N.C. App. 266, 269, 237 S.E.2d
'854, 856 (1977) (generally, compensability for a taking of one property cannot
include damages caused by the taking of some other property, or caused by mere
nelghborhood effects from the hlghway project). - |

Though Appellants argue that NCDOT’s propertles depress Appellants
- property values, the same could be argued about other properties in the proposed

Northern Beltway. that are not owned by NCDOT. In any event, an alleged
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reduction in market value attributable to the close proximity of adjacent State-

owned ‘preperty is not a taking. T Wiz‘ly V. State, 85 N.C. Api). 42, 54,-354' S.E.2d
296;, 304 (1987) (plaintiffs failed to show an actual inteiference with their use and
enjoyment that was caused by the location and operation of the PCB faeility).
Appellants; reference to the Cafolina Mills case is taken out of context. Carolina
Ml”S Jnc. v. Caz‘awba County Bd. of Educ., 27 N.C. -App. 524 526 219 SE2d
509, 511 (1975). The decision merely stands for the proposmon that a condemnmg
authority obtams title free and clear of restrictive qovenants, regardless of whether
. ac_qutsitiOn was accomplished by purchase or formal eminent domain proceedings.
| In sum, the record does not eupport a finding that NCDOT’s preperties
“actually”_ interfered With'Appellant_s’ properties or deprived them_ ef all practical
use. Thus, the Court of Appeals correctly affirmed the trial eourt’s determination .
~ that the governmental acts at issue here were regulatoryrin nature and its use of the

ends-means test was proper.

II. ~ THE COURT OF APPEALS CORRECTLY AFFIRMED THE TRIAL
'COURT’S DETERMINATION THAT CLASS CERTIFICATION
"‘SHOULD BE DENIED BECAUSE INDIVIDUAL ISSUES WILL
PREDOMINATE OVER COMMON ISSUES OF LAW AND FACT.
An order denying class-certiﬁeatien will be upheld if there is no manifest

abuse of discretion and the trial court’s ﬁndmgs of fact are supported by competent

~ evidence. Nobles v. Fzrst Carolina Commn ns, Inc., 108 N.C. App 127 132, 423
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S.E.2d 312, 315 (1992) disc. review denied, 333 N.C. 463 427 S.E. 2d 623 (1993)

A palty seeklng to brlng a class action has the burden of showing that the
p_rerequisites for a class action have been met. Crow v. Citicorp Acceptance Co.,
319 N.C. 274, 282, 354 S.E.2d 459, 465 (1987).

[A] class exists under Rule 23 when the named and unnamed
members each have an interest in either the same issue of law or
of fact, and that issue predominates over issues affecting only
individual class members. Other prerequisites for bringing a
class action are that (1) the named representatives must
establish that they will fairly and adequately represent the
interests of all members of the class; (2) there must be no.
conflict of interest between the named representatives -and
members of the class; (3) the named representatives must have
a-genuine personal interest, not a mere technical interest, in the
outcome of the case; (4) class representatives within this
Jjurisdiction will adequately represent members outside the
state; (5) class members are so numerous that it is impractical to
bnng them all before the court; and (6) adequate notice must be
given to all members of the class.

Faulkenbury, 345 N.C. at 697, 483 S.E.Zd at 431 (eitatiens omitted). Whén
individual issues predom_inate over the common ones,.then a -cbnrt is just_iﬁed in
denying the motion for class certification. Ha;frtson v. Wal-Mart Stores, Inc., 170
N.C. App. 545, 552, 613 S.E.2d 322, 328 (2005) (no errer in denial of class.
certification becaUSe individual issnes relating to each plaintiff’ s employment
relationship with defendant would predetninate over common iasues). If all of the

prerequisites are met, then it is within the discretion of the trial court to determine
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| Whe_ther_a class action is “superior to other available methods for the adjudication

of this controversy.” Crow, 319 N.C. at 284, 354 SE.2d at 466.

| Plaipti.ffs? inverse .condemhatioﬁ rcIVaim s in_appfopriate rfo'r class
ceifﬁﬁcation. .“The class action sbheme is incompatible with the ﬁmdarﬁental
maxim that each parcel of land is unique.” Basurco v. 21st Century Ins. Co., 108
Cal. App. 4th 11.0,- 120, 133 Cal. Rptr. 2dh367, 374_(Cal. Ct. App. 2003). Liability
for a fcakihg _c;mnot be determined in a Broad-brush manner, but must be
determined only after an individualized. factual analysis of eai:h property and the
owner’s interests. Penn Cent., 438 U.S. at 124, 138,. 57 L. Ed. 2& at 657, 648
(there is no set forrﬁula for defermining whether a taking has occurred); Chapel
Hill Title & Abstract Co., 362 N.C. at 654, 669 S.E.2d at 289 (éourts must rely on
“ad hoc” factual inquiry into facts of each particular claim); Palm Beach County v.
Wright, 641 So.2d 50, 54 (Fla. 1994) (t‘aking.s claims regarding map of reservatioﬁ
required “ad ‘.hoc, fag:fcual. inﬁlui.r‘ies”. into each property); Dep’t of Fish & Game v.
Superior Court, 197 Cél-. App. 4th 1323, 1359, 129 Cal.'Rptr. 3d 719, 749 (Cal.
App. 3d Dist 201 1)_(ad hoc anaiysis needed for n.on-physic.ail fakings cases); Argent
- v. United States, 124 F.3d 1277, 12‘82 (Fed. Cir. 1997) (no set formula can be used
to détermine a taking in airpon over—ﬂigﬁt case).

As é general rule, state courts -addr'essing whether the class

action device was appropriate to.an inverse condemnation
" proceeding have held that a class action was not appropriate,
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‘concluding that allegations of governmental taking of property
-inherently. involved variations of legal theories of liability or
differences in proving damages better resolved through

- individual ad3ud1cat10ns

Daniel P. Jones, Inverse Condemnation State Court Class Actions, 49 A L.R.4th
618, 622, § 2a (1986). Under N.C.G.S. § 136-111, a complaint must “allege with
particularity” the facts giving rise to the taking, including the specific property
involved, relevant dates, and the area and interests allegedly taken. N.C.G.S. §
136-111 (2011).

It is evident from the case law that courts take an ad hoc
approach reviewing the facts and circumstances of each case
individually to determine whether a particular map of
reservation denies the affected landowner the reasonable use of
his or her property.

Nichols on Eminent Domain, Vol. 8A, § G17.04[2][a] at 47, (Matthew‘ Bender, 3rd
Ed.). The term “ad hoc” means “formed for a particular purpose.” Black’s Law
Dictionary 41 (7th ed. 1999). Indeed, “de facto” takings cases, some cited by
'Appellants acknowledge that habxllty for a taking can only determmed on a case-
by—case basis., Gaughen 123 Pa. Commw, at 559, 554 A.2d at 1013 (“[t]here is no
‘exact test”); Commonwealth, Dep t of Transp. v. Myers, 104 Pa. Commw. 356,

360, 522 A.2d 112, 114 (Pa. Commw. Ct. 1987); Althaus, 7 CL. Ct. at 693 (“ad

hoc” determination is needed based on peculiar facts of the case); People ex rel.
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Dept. of Transp. v. Diversified Properties Co. I1I, 14 Cal. App. 4th 429, 441, 17

Cal. Rptr. 2d 67J6, 680 (Cal. Ct. App. 1993) (case—by-caseitaking analysis required).
| Consistent with this Co_urfs prior holdings, the Courﬁ Qf Aépeals exalm.ined
_the naﬁire,of _Appellant_s’ underlying claims Whe'néss’essing whether the tf.iai' court.
abused its discretion in its class certiﬁcatiori determination. The court concluded
that a caseQby—c:;ase analysis must be performed on each property where a taking is
alleged because each parcel is unique, with its own chéracteristics, and each 0\;vnér
has different interests in and expecfations for the pr0perty; Beroth 0il, 725 S.E.,.’Z,d
at 664, 666. Thé court correctly noted that each owner’s expectations and interests
would need examination. Id. at 664. |
| Appellaﬁts éclmowlédge the divefsity of the. purported class member§’
' properties and interests: some own residences, others commercial busineéses; some
claims involve “homes, parSonages, farms, éhurches, gés stations, and vacant land,
| rentél ﬁouses_;’_’ (P1. Br. p. 10); (Rule 9 Exh. pp. 320-41)

' Indeed; Appellants” own evidence shows that the proposed boundaries of the
Northern Beltway cut across_different parts of their properties: some are entirely -
Within-the éorridor’s boundaries, others only partially, whereas others are barely
“touched by the corridor’s limits. (Rule 9 Exh. pp. 68-81) Moréo_ver, Appellants’
prdperties are covered by different corridor n-.laps ﬁléd in different years: 1997 and

2008. (Rule 9 Exh. pp. 91, 93, 161, 164) The Smith Appellants admit that they are
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not listed in any of the maps. (Pl. Br. p. 4) These facts alone preclude class

certification. |

Efficient meaas of litigating multiple claims and parties involving the
Northern BeltWay already exist. Chief Justice Parker entered orders on 31 July and
21 November 2012 designatihg 52-inc‘iividual.cases (1 1—C\}S—71 19, et al; 11-CVS-
5953, et al) fhat were filed against NCDOT involVing the Northern Beltway (and
nearly identical claims) as “exceptienal” under Rule 2.1 of the General Rules of
Practice for Supérior and District Courts. The Chief Justice assigned the cases to
Resident'Superior 'C0urt Judge John O. Craig, 11, for resolution.’ App. A, p. 1.
Counsel for Appellants also represent the litigants in the Rule 2.1 cases. In short,

Appellants’ counsel agreed that the Rule 2.1 designation would “promote

I3 G %

significant efficiencies, greafe_r certainty of decision-making,” “enhance judicial
efﬁciency,” and “prevent the risk of inconaistent judgmehts” for.these claims. Id._
. These types of cases are manageable under a Rule 2.1 mechamsm

Holding a single ¢ class liability trial followed by separate damages trials, as

Appellants suggest, would not promote the kinds of efficiencies that class actions

are intended to accomplish. The same or similar evidence needed to prove that a

* NCDOT asks this Court to take judicial notice of Chief Justice Parker's orders
designating the cases as “exceptional” and the joint motions for designation
entered into by counsel for Appellants and NCDOT in the individual cases
regarding the Notthern Beltway
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taking has occurred would have to be presented again in each damages trial — for

example, loss of all practical _ﬁse and reasonable valuie.- Afio V. Mé:ropolitdn
Ai}'por'ts Com., 367 N.W.Zd 509, 515-16 -(Minn. 198-5) (class _ce:rti.ﬁcation not
proper in invefse conderhnation daim where key facts needed to pfc)ve a taking
would also be needed to show damages); Every single property ciwner'woul_d have
to participate in the damages trials; Ap_pellants’ argument "that soﬁie of the
damages cases would settle ﬁotentially holds true absent class certification.

In addition, Appellants’ facial challenge to the Map Act has not been
dismissed. As the Court 'df Appeals noted, obtaining a favorablé ruling on the
fécial declaratory- judgmenf claim would a_.pply to all property owners within the
Northern Beltway, potentially ob\}iati'ng any need for class certification. Beroth
0il, 725 S.E.2d at 666. |

Foreign cases cited by Appellants5 in éupport of class certification are highly
distinguishable and inapposite. Amen v. Dearborn, 718 F.2d 789, 796—97 (6th Cir.
1983) (city engaged in deliberate course of Wrongﬁjl conduct designed td forcé
owners to s¢11 propérties by, inter alia, encouraging lootiﬁg of vacant houses,'
coercing__owners to make unnecessary improvements); Moore v. United States, 41
Fed. CL 394, 398 (Fed..'Cl. 1998) (class ce:tiﬁcation alidwed where plaintiffs’ fee

simple reversionary interest to railroad were defined in prior grants).



| | S 431
- In summary, the Court of Appeals — like numerous courts in other

jﬁﬁsdiqtions — correctly found 'fhat the class mechanisin is ill-suited for takings
claims, given the uniqueness of land. Facts that create liability for a taking in some
-cas'es may not in otﬁers. ' _Bero;‘h Oil, 725 S.E.Zd at-663; see, e.g., Basurco, 1(.)8,
Cal. App. 4th at 110, 120 (holding class éertiﬁcation improper 1n inverse
cbﬁdemnation case where liability can be established only aftér extensive
examination into property use and characteristics); Mattoon v. C‘ity of Norman,
| 1981 OK 92, 633 P.2d 735, 739-40 (Okla. 1981) (no abuse of discretion in deni_al
of class where individﬁal issues of fact for a takings analysis would predominate -
over the common legalk question). Thus, the Céurt of Appeais was correct in.
concluding that the trial court did not abuse its diséretion in denying Plaintiffs’
‘motion for class certification.

CONCLUSION

Defendant NCDOT respectfully requests that this Court affirm the Court of

. Appeals.
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Respectfully submitted, this the 22nd day of April 2013,

ROY COOPER
Attorney General

e Yo Lpri o5,
Dahr Jéseph Tano

Spedfal Deputy Attorney -_General
Email: dtanoury@ncdoj.gov
'N.C. Bar # 29462

N.C. Bar # 14184

‘N. C. Department ¢f Tr: sportatlon
Attorney General’ ice

© 1505 Mail Service Center
Raleigh, N. C. 27699-1505
Telephone: (919) 707-4480
Fax: (919) 733-9329
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* CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing DEFENDANT—'APPELLEE’S.
- NEW BRIEF was this day served upon opposing counsel by placing the same in
‘the United States mail, postage prepaid, and addressed as follows:

Matthew H. Bryant

~ Attorney for Plaintiffs Appellants
Hendrick Bryant & Nerhood, LLP

723 Coliseum Drive, Suite 101

Winston Salem, N.C. 27106

This the 22nd day of April 2013.

ROY COOPER -
ey Gefler -
‘'

F. Oates J.

sistant Attorney Gener:

. C. Department of Trafisportation
Attorney General’s Offic

1505 Mail Service Center

‘Raleigh, N. C. 27699-1505
Telephone: (919) 707-4480

Fax: (919) 733-9329

Email: joates@ncdoj.gov
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OFFICE OF THE
CHIEF JUSTICE OF THE SUPREME COURT
o OFTHE .
STATE OF NORTH CAROLINA

ORDER

Transportation
File No. 12-CVS-5953

‘And

Scott C. Diehl . Nor?h Carolina Department of Transportation
"File No. 12-CVS-5954

And ‘

Everett Dean Hiatt, Theresa H. Hiatt v. North Carolina Department of
Transportation

File No. 12-CVS-5955

And

Kathryn M. Lasley v. North Carolina Department of Transportation
File No. 12-CVS-5956 '

Marla Brabham, Verdell Brabham v. North Carolina Department of

“And '
Omegfl Seafood Inc. v, North Carolina Department of Transportation
File No. 12-CVS-5957
And |

Gary W. Peak v. North Carolina Department of Transportation

File No. 12-CVS-5958 ‘

John Douglas Shropshire & Bessie Shropshire Trust, Kent Shropshire, Don
Shropshire, Darla Haizlip, and Rhonda Glascock v. North Carolina Department
of Transportation ' :
File No. 12-CVS-5959

And

Chester Monroe Smith, Betty M. Smith v, North Carolina Department of
Transportation '
File No. 12-CVS-5960

-And

- Brenda Sue Thore, Sarah Thore Hammond, James Thore v. North Carolina
' :Defrarﬁnent gf Trangportation _
‘File No. 12-CVS-5961
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And

" Ceola Tuning v. North Carolma Department of Transportatwn
File No. 12-CVS-5962 _

And

James Turpin, Maryone Hutchens v. North Carolma Department of
Transportation -

File No. 12-CV§-5963

And

Dayid R, thte, Melissa R. White v. North Carolina Department of
Transportation - , '
File No. 12-CVS-5964

And

Anita McGowan v. North Caralma Department of Transportation
File No. 12-CVS-6320 _

And

Mark HOWeII Melissa Howell 12 North Caroling Department of Tmnspertatwn
File No, 12-CVS-6321

And

James Watktns, Deloris Watkms v. North Carolina Department of Transportation
File No. 12-CVS-6322

And
Jerry B. Lewis, Denms Lewis v. North Carolina Department of Transportation
File No. 12-CVS-6652

Forsyth County File Numbers: 12-CVS-5953, 12-CVS-5954, 12-CVS-5955,
12-CVS~5956 12-CVS-5957 12—CVS-5958
12- CVS-5959 12- CVS-5960 12- CVS-5961
'12-CVS-5962 12—CVS-5963 12- CVS—5964
.-12-C’VS-6320 12—CVS-6321 12. CVS-6322
12-CVS-6652

To the Honorable Judson D. DeRamus, Jr., one of the Senior Resident Judges of tite
Superior Court of North Carolina, Greeting: -

As Chief Justice of the Supreme Court of North Carolina, by virtue of autherity_
vested in me by the C‘onstimtion of North Carolina, and in accordance with the laws af

North
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Carolina, the Rules of the Sﬁpreme Court and, specifically, Rule 2.1 of the General Rules
of Practice for the Superior and District Coitrts, 1 hereby designate the above-referenced
cases as exceptlonal Therefore I hereby assign the Honorable John O, Craig, III
one of the Regular Judges of the Superwr Court of North Carolzna to hold such sessions
of court as may be set and to attend to such in-chambers matters and other business as
rﬁay be necessary and proper for the orderly disposition of the cases until otherwise
ordered.

In Witness Whereaf, I have hereunto 3igned my name as Chief Justice of the |

Supreme Court of North Carolina, on this day, November 21, 2012,

(k.

Chiet fustice of the Suprong: Count of Nenh Crrolina

Amintstrative Asslstand 1o the CHIel Justice
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IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

v‘

N ORTH CAROLINA DEPARTMENT

OF TRANSPORTATION

Defendant.

FORSYTH COUNTY
BRABHAM 12 CVS 5953
DIEHL 12 CVS 5954
HIATT 12 CVS 5955
"LASLEY - 12 CVS 5956
OMEGA SEAFOOD, INC. 12.CVS8 5957
PEAK : 12 CVS 5958
SHROPSHIRE 12 CVS 5959
SMITH 12 CVS 5960
THORE 12 CVS 5961
TUNING 12 CVS 5962
TURPIN 12 CVS 5963
“WHITE 12 CVS 5964
MCGOWAN 12 CVS 6320
‘HOWELL 12 CVYS 6321
WATKINS 12 CVS 6322
LEWIS 12 CVS 6652
WEISNER 12CV8__ _
Plaintiffs,

R T O L i e e
|

bee File No. 12 CVS 5953
. for Original Joint Motion

JOINT MOFIONS, ﬁ%’

PURSUANT TO RULE 2.k OF
NORTH CAROLINARULES OF
SUPERIOR AND DISTRICT

COURTS

FOR DESIGNATION OF CASE AS

‘EXCEPTIONAL

Now come the Counsel for Plaintiffs and Counsel for Defendant in the above-~captioned
matter and move the Court pursuant fo Rule 2.1 of the North Carolina Rules of Superior and .
District Courts for designation of this case and a series of companion cases as exoeptlonal In

support of this Motion, the parties how the Court the follomng.

1) - The above captioned civil actlons agamst Defendant are filed in the Superior Court for
Forsyth County by property owners in the Winston-Salem Northern Beltway (the

“Plamtiffs”)

2) These Plaintiffs are éll represented by Plaintiffs’ éomlsel Matthew H. Bryant and the firm of
Hendrick Bryant Nerhood & Otis, LLP Matthew H. Bryant afﬁrms that he is counsel of

"record for the cases.

3) Plaintiffs each allege, inter alia, that they own property w1th1n the proposed Winston-Salem
Northern Beltway highway project planned for construction by Defendant, and that their
property rights have been taken without just compensation by Defendant through, but not

limited to, the followmg

- 7 a) Defendant's delay in acqumng Plaintiff's property for the proposed hlghway pro_]ect
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b) Defendant s hhng ofa Transportatlon Corridor Official Map, pursuant to N.C.G.S. § 136-
44.50, et seq., with the register of deeds office that lists Plaintiff's property as being
located within a protected transportation corridor; '

- ¢) The restrictions imposed on  Plaintiff's property by N.C.G.S, § 136-44.51.

4)

5)

6

7

8)

d) Statements made by Defendant's personnel regardmg the use of their propertles and
_property acqulsmon timeframe.

¢) Plaintiffs also challenge the Transportation Corridor Official Map Act, N.C.G.S. § 136~
44,50, et seq. and secks a declaration that it effects an unconstitutional taklng of
Plaunnﬁ’s property rights. :

f) Plamtlffs Complaints list four claims for relief: Inverse Condemmation, N.C.G.S. § 136-
111; Uniform Relocation Act claims under state and federal law; violation of the North
‘Carolina Constitution, Law of the Land clause; and Declaratory Relief.

Detendant timely answered and moved to dismiss the Compiaints. Defendant contends that
no unconstitutional taking of Plaintiff's property rights has occurred; that Defendant
complied with statutory procedures and the provisions of N.C.G.S. § 136-44.50 et seq.,
which are constitutional and do not constitute a taking of property rights. Defendant has
pending before the trial court motions to dismiss the complaints based upon failure to state
a claim upon which relief can be gramted, lack of jurisdiction, sovereign and official
immunities, N.C.Q.S. § 136-111, lack of standing and ripeness, statutes of limitations and
‘repose, failure to exhaust administrative remedies, and failure to join necessary parties.

Defendant NCDOT has. been served with thé above capﬁoned lawsuits in Forsyth County'-
Superior Court by Plaintiff’s counsel that involve the same legal issues and are very
-'smnlarlypleaded save for the name of each plaintiff owner and the specific property that is at
issue:

Counsel for Plaintiffs will file an undetermined number of additional cases in Forsyth
County Superior Court that involve the same or similar legal issues and are very similar to
the Cases, each of which will be by property owners in the NCDOT’s proposed urban loop
known as the Northern Beltway. Defendant’s counsel is aware of the likelihood of

- additional Northern Beltway lawsuits being filed in Forsyth CountySuperior Court.

In all of the above-named cases, each plaintiff has alleged a taking of property rights in |

- connection with the proposed Winston-Salem Northern Beltway and causes of action listed
. 1n‘|[ 3) f) above.

Given the identical or similar nature of the causes of action and legal theories, similarity of
the subject matter, need for similar discovery, expert testimony, and other factual issues,
between this action and the other Cases and cases to be filed, the parties agree that this
matter should also be assigned to Judge John O, Craig II1 by Chief Justice Sarah E. Parker. -
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9) Counsel for Plaintiff and Defendant agree that the assignment of a specific judge for these
-Cases, and all cases to be filed in the future against Defendant NCDOT in Forsyth County
Superior Court that involve the same or similar causes of action and-are related to the
Northern Beltway will promote significant efficiencies in the admmlstratlon and
adjudication of these clalms :

10) Assignment of this case wﬂl ensure that the rarely interpreted body of law pertaining to such
litigation will develop more uniformly, That, in turn, will promote greater certainty of
decision-making, enhance judicial efficiency, and conserve judicial resources. Moreover,
judicial familiarity with the subject matter of this case will aid this process and will prevent
the rigk of inconsistent judgments,

11) Judge John O, Craig 111 has. consented to preside over these Cases,

12) The aforementioned cases meet the definition for exceptional cases under Rule 2.1 in that
~ there are now thirty-six(36) lawsuits pending in Forsyth County Superior Court relating to
the Northern Beltway Resolution of these {ssues is thus likely to involve substantial judicial
expertise, requiring the Court to engage in a study and examination of various issues relating

10 the Winston-Salem Northem Beltway and apply the applicable principles of law.

13) The Plaxntlff and the Defendant voluntarily agree to waive venue for hearmg pretrial
motions; however, neither party intends this designation to be a waiver of any of their claims
or defenses. ~

14) For all of the foregoing reasons, and because the aforementioned cases involve complex
legal issues and numerous parties, it will promote the efficient administration of justice for
this action and the aforementioned cases, and all future lawsuits involving causes of action
listed in § 3) f) above and owners. of property located mthm the Northern Beltway, to be
de51gnated as an “exceptional case.”

WHEREFORE the parties respectfully request ‘that this Court recommend to the Chief Justice of
the North Carolina Supreme Court that this action and the aforementioned cases, and all future -
cases that will be filed against Defendant NCDOT in Forsyth County Superior Court involving

the same or similar causes of action listed in § 3) f) above and owners of property located within

the Northern Beltway, to be designated as an “exceptional” case and that such cases be assigned

to The Honorable John O, Craig {11 :

74

This the day of November 2012 /52: ; g /?

‘Matthew Bryant
N C. Bar No. 21547
Attorney for Plaintiffs
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Of Counsel:
Hendrick Bryant Nerhood& Otis, LLP
723 Coliseum Drive, Suite 101
Winston Salem, NC 27106
Telephone: (336) 723-7200
Facsimile: (336) 723-7201

And

L//‘- CertrUTeA .
Dahy/jesepli Tanoury -
Nortfgarolina Bar No. 294
Special Deputy Attorney General
N.C. Department of Justice '

1505 Mail Service Center
Raleigh, NC 276991505
919.707.4480v; 919.733.9329 fax
Counsel for Defendant NCDOT
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OFFICE OF THE r_
1"' 1
CHIEF JUSTICE OF THE SUPREME COURT" ™

STATE OF NORTH CAROLINA, RSYTH CQUNTY, C8.C.

ORDER B
Kirby v. North Carolina Depzzrtmenz of 1 rans;.wr!at:on
leeNo 11- CVS—7119 :
And

Harris Triad Homes, Inc. v. North Carolina Departmem af Transportation
File No 11-C VS-7120 :

And :

Hendrix v, Nortr’: Carolina Departmenr of Transportation
File No {11-CVS-8176

And

tgelkemezr v. North Carolina Department of Transporifation
No. 11-CV5-8171 .

And

Hitagalung v. North Caro!ma Depurtment of Transportation
File No. 11-CV§- 8172

‘And

Maend! v. North Carolina Department of Transportatmn
File No. 11- C VS—-SI 73

And

lpr v, North Carolina Deparz‘mem of Transpormnan
No. 11-CVS-8174

And

Nelson v, North Carolina Departmeni of T}anspartatzon
File No. 11-C V.S‘-8338

And

‘Republic Properties, LLC v Norﬂ: Carolina Departmem of Transportation
File No. 12-CVS-2998

And
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Shugart Enterprises, LLC v. North Carolina Departiment of Trausportation
File No. 12-CV5-4851 ' ;
And | |

- Padton v. North Caroflina Departmem‘_ of Transpaﬁatibn
File No. 12-CVS-4852 S

And

: Siamp, Trustees v. North Carolina Department of Transportation
Fie No. 12-CVS-4853 o :

And

Jade Assoéiates, LLC v. North Carolina Department of Transportation
File No, 12-CV5-4854

And

Clayion, Trustee v. North Carolina Department of T ransportation
File No. 12-CV5-4855

Ard

Pegram v, North Carolina Department of Transportation
File No. 12-CVS-4856 ‘

And

Trident Properties, LLC v. North Carolina Department of Sl}ahspartax‘ibn
File No. 12-CVS-4857 '

- And

MecAllister v. North Caroling Departmernt of Transportation
File No, 12-CV5-4858

And

Marshalf v, North Cafo!z‘na Department of Transportation
File No. 12-CV5-4859 _

And

A!?o'od v. Narth Carolina Department of Transportation
File No. 12-CVS-4860 '

- And

Seidelmann v. North Carolina Depariment of Transportazz‘érz
File No. 12-CVS-4861

And

aaaaaaa [ A ’ T AAA EAEL e fAA e e I R CYEY I AT A - a3
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fe v, Norrh Cuarolind Department of Transportation
No. 12-CVS-4862 |
And

Patee v. North Carolina Deparrmenz of Transportatfon
File No. 12-CV5-4863

And

McFadden v. North Carolina Department af Transporiation
File No. 12-CV5-4864 _

Ami

Mann v. North Carolina Department af 'I’ranspoﬂaz‘xon
File No. 12-CV5-4865

And

Hiatt v. North Carolina Department of Ihmsportatmn
File Ne. JZ-CVS—4866

And

Litlle v. North Carolina Department of Transporiation
File Na. 12- CVS—4’86 7

And

Lewis v. North Carolina Deparrment of Transpertation
File No. 12-CVS-4868

And - : ' -

Lawsar v, Nartl‘! C’arolitza Department of Transportation
File No. 12-CVS-4869

And

- Kinneyp v. North Carolina Department of Transportation
File No, 12-CV5-4870

And

Hauser v. North Carolina Department af Transportation
File No. 12-CV5-4871

And

Hampton v, North Carolina Departmem of T, rdnsportm‘mn :
File No. 12-C‘VS-4872

A;:d

-~ PO t s mma tAamam aA . naAT Al Aan WUt Trh ATl I ATITOSfA



-APP A, p. 11-
Fulk v. North Carolina Department of Trbnspartatwn
File No. 12-CVS-48 73
And

Eudy v. North Carotma Departmanr af Transporrazzan
Fiie No. IZ-CVS—4874

And

Dillon v. North Carolina Department of Transportation
File No. 12-CVS-4875

And

Bullins v. North Caroliria Department of Transpartatzan
File No. 12-CVS-4876

And
cw ﬂjgyers Trading Post v, Norﬂ’: Carolma Department of T mnsparmizan
File No. 12-CVS-4916

Forsyth County File Numbers: 11-CV8-7119, 11-CVS-7120, 11-CVS-8170,
1I-CV§-8171, 11-CVS-8172, 11-CVS-8173,
11-CVS-8174, 12-CV5-8338, 12-C VS-2998,
12.¢C 173—4851' 12-CVS-4852, 12-CVS-48 53,
IZ-—CVS—4354 IZ—-CVS-4355, 12—C'VS—4856
12-CVS-4857, 12-C VS 4858, 12-CVS-4859,
12-CVS-4860; 12-CVS-4861, 12-CV5-4862
12-CV5-4863, 12-CVS-4864, 12-CVS-4865
12-CVS-4866, 12-CVS-486 7, 12-CV5-4868
IZ—CVS—-4369 I.Z-C'VS-4870 12-CVS-4871
12-CV5-4872, 12-CVS—4873, 12-CVS-4874
12.CV5-4875, 12-CVS-4876 and 12-CVS-4916

To the Honorable Judson D. DeRamus, Jr., one of the Semor Resm‘ent Judges of the
| Superwr Cow‘r of North Carolina, Greeting:

As Chief Justice of the Supreme Court of North Caroling, by virtue of authority vested in
me by the Constitution of North Caroling, and in accordance with the laws of North Caroling,
the Rules of the Supreme Court and, speczﬁ&é!ly,_ Rule 2.1 of the General Rules of Practice for
the Supérior and District Courts, I hereby designate the above-referer;ced cases as exceptional.
Therefore, 1 hereby assign the Honoréble John O. Craig, ITl, one of the Regudar Judges of

the Superior Court of North Carolina, 10 hold such sessions of court as may be set and to artend

ann lena b B MAd 3 TtatmmA AT dAA . amaee a i aan ee . e e e e
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lo such z‘n—cha;ribers matlters and other business as may be necessary and proper for the orderly
disposition of ihe cases until otherwise ordered
In Witness Whereof, 1 have hereunto signed my name as Chief Justice of the Sup_ref:ée

Cowrt of North Caroh‘rga, on this day, July 31, 2012,

JM@@

Imimcnfllwﬁupm@&m of Mok Carcfina

T Neid F ok

: xtdndrﬂstm_m Amghaid fo the Chief fastice
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| copy

IN THE GENERAL COURT OF JUSTICE

Plai n liﬁ‘s,
vl -

FORSYTH COUNTY
KIRBY _ o 11 CV8 7119
HARRIS TRYAD HOMES, INC. 1} CVS 7120
HENDRIX ' 11 CVS 8170
'ENGELKEMEIR 11 CVS 8171
HUTAGALUNG 11 CVS 8172
MAENDL 11CVS 8173
STEPT 11 CYS 8174
NELSON' : 11 CVS 8338 .
"REPUBLIC PROPERTIES, LLC 12 CVS 2998
SHUGART ENTERPRISES, LLC 12 CVS 4851
PATTON - 12CVS8 4852
STUMP, TRUSTEES 12 CYS 4853
-JADE ASSOCIATES LLC 12 CVS 4854
CLAYTON, TRUSTEE 12 CYS 4855 -
PEGRAM - 12 CVS 4856
TRIDENT PROPERTIES, LLC 12 CVS 4857
MCALLISTER - 12 CVS 4858
MARSHALL 12 CVS 4859
ALGOOD 12 CVS 4360
SERDELMANN 12 CVS 4861
POPE - 12 CVS 4862
PATEE 12 CVS 4863
. MCFADDEN 12 CYS 4864
MANN 12 CVS 4865
RATY 12 CVS 4866
LITYLE 12 CVS 4867
LEWIS 12 CVS 4868
LAWSON 12 CVS 4869
KINNEY 12 CVS 4879
HAUSER 12 CVS 4871
HAMPTON . 12CVS 4872
FULK 12 CVS 4873
EUDY 12 CVS 4874
DILLON 12 CVS 4875
BULLINS , 12 CVS 4876
- CWMYERS TRADING POST 12 CVS 4916

NORTH CAROLINA DEPARTMENT OF

TRANSPORTATION . _
Defendant,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Now come the Counsel for Plaintiffs an

SUPERYOR COURT DIVISION

i
.

JOINT MOTION

PURSUANT TO RULE 2.1 OF THE
NORTH CAROLINA RULES OF

SUPERIOR AND DISTRICT
COURTS

FOR DESIGNATION OF CASE AS

"EXCEPTIONAL

d Counsel for Defendant in the above-capticned

matter and move the Court pursnant to Rule 2.1 of the North Carolina Rules of Superior and
Distriet Courts for designation of this case and a series of companion cases as exceptional, [n
support of this Motion, the parties show the Court the following; '

AAATIATAAA
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1) The above captioned civil actmns against Defendant are filed in the ‘Superior Court for
Farsyth County by property owners in the NCDOT Northern Beltway (the “Plamnffs”)

2) These Plaintiffs are all represented by Plaintiffs’ counsel Matthew H. Bryant and the firm of
Hendrick Bryant Nerhood & Otis, LLP. Matthew H. Bryant affirms that he is ceunsel of

record for the eases.

3) Plaintiffs cach allcge, inter alia, that they own property within the proposed Winston-Salem
Northern Beltway highway project planned for construction by Defendant, and that its
property rights have been takcn without just compensation by Defendant through but not
limited to, the followmg

a) Defendant's delay in scquiring Plamuff‘s properiy for the proposed hlghWay pro;ect

b) Defendant's filing of a Transportation Corridor Official Map, pursuant 10 N.C.G.S, § 136-
44,50, et seq., with the register of deeds office that lists Plaintiff's property as being
located within a protected transportation corridor;

¢) The restrictions imposed on Plaintiff's property by N.C.G.5. § 136-44.51.

d) Statements made by Defendant's personnel regarding the use of their properties and
' property acquisition timetrame. '

e) Plaintiffs also challenge the Transportation Corridor Official Map Act, N.C.G.S. § 136~
44,50, et seq. and seecks a declaration that it effects an unconstltutmnal takmg of
Plamtlff‘s property rights,

D) Plaintiffs’ Complaints list five claimas for relief: Inverse Condemmation, N.C.G.S. § 136-
111; a taking in violation of the 5th Amendment of the U.S. Constitution; violation of the
14th Amendment of United States Constitution - Equal Protection Claim; vialation of the
North Carolina Constitution, Law of the Land ciause and Declaratory Relief.

' 4) Defendant timely angwered and moved to dismiss the Complamt Defendant contends that
no unconstitutional taking of Plaintiffs’ property rights has occurred; that Defendant
complied with statutory procedures and the provisions of N.C.(G.8. § 136-44.50 et seq., are
constitutional and do not constitute a taking of property rights. Defendant has pending
before the trial court motions to dismiss the Complaints based upon failure to state a claim
upon which relief can be granted. lack of jurisdiction, sovercign and official immunities,
N.C.G.8. § 136-111, lack of standing and ripeness, statutes of limitations and repose, and
failure to exhaust administrative remedies.

5) Defendant NCDOT has been served or will shortly be served the above captioned lawsuita

in Forgyth County Superior Court by Plaintiff’s counsel that involve the same legal issues

- and are very snfmlarly pleaded save for the name of each plaintiff owner and the spamﬁc
property that is at issue.

Poma o R e B L B
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© 6) - Counsel for Plaintiffs. wxll file an undetermined number of additional cases in Forsyth ‘
County Superior Court that involve the same legal issues and are very similar to the Cases,
each of which will be by property owners in the NCDOT’s’ proposed urban loop known as
the Northem Beltway. Defendant’s counsel is aware of the likelihcod of addmonal
Northern Bcltway lawsults being filed-in Forsyth County Superior Court. :

7} In ail of the above-named cases, each plaintiff has alleged a taking of property rights in
connection with the proposed Winston- Salcxn Northern Bcltway and causes of action listed
myioH above

8) Given the identical nature of the causes of action and Iegal theories, sumianty of the subject
matter, need for similar discovery, expert testimony, and other factual issues, between this
action and the other Cases and cases to be filed, the parties agree that this matter should also
be assigned to Judge John O, Craig III by Chief Justice Sarah E, Parker.

9) Counsel for lennff and Defendant agree that the assignment of a specific _}Udg& for these
Cases, and all cases to be filed in the future against Defendant NCDOT in Forsyth County
Supenor Court that involve the same or similar causes of action and are related to the

‘Northern Beltway, will promore significant efficiencies In the administration and
adjudication of these claims,

10) 'ASSlgnment of this case will ensure that the rarcly interpreted body of law pertaining to such
litigation will develop more uniformly. That, in turn, will promote greater certainty of
decision-making, enhance judicial efficiency, and conserve judieial resources. Moregver,
Judicial familiarity with the subject matter of this case will aid thas process and will prevent
the risk of inconsistent judgments.

11) Judge John 0. Craig III has consented to preside ovér these Cases,

12) The aforementioned cases meet the definition for Cxecptxonal cases under Rule 2.1 in that
there are now thirty-six (36) lawsuits pending in Forsyth County Superior Court relating to
- the Northern Beltway Resolution of these issues is thus likely to involve substantial judicial
expertise, requiring the Court to engage in a study and examination of various issues relating -
to the Winston-Salem Noﬁhﬁm Beltway and apply apphcable principles of law.

+13) The Plaintiff and the Defendant voluntarily agree to waive venus for heanng pretrial
motions; however, neither party intends this designation to be a waiver of any of their claims
or defenscs

14) For all of the foregoing reasons, and because the aforemenitioned cases involve complex
Jegal issues and numerous parties, it will promote the efficient administration of j justice for
this action and the aforementioned cases, and all fiture lawsnits involving causes of action
listed in 9 3) f) above and owners of property located within the Northem Be!tway, to be
designated &s an “exccptmnai case.”

mmsmemeAaAn wu o AATAl 20A?A001N
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WHEREFORE, the parties respectfully request that this Court recommend to the Chief Justice of = .

-the North Carolina Supreme Court that this action and the aforementioned cases, and all future

cases that will-be filed against Defendant NCDOT in Forsyth County Superor Court involving .

- the same or similar canses of action listed in ¥ 3) f) 2bove and owners of property located within
the Northern Beltway, to be designated as an “exceptional” case and that such cases be asmgncd

to The Honorable John O, Craig III, :

~ This theégay of July 2012 //

Matthew Bryant
N.C. Bar No. 21947
 Attorneys for Plaintiffs,

{-/tdf"? 2
S

Of Counsei:

Hendrick, Bryant Nerhood & Otis, LLP
723 Coliseum Drive, Suite 101
Winston Salem, NC 27108

Telephone: (336) 723-7200

Facsimile: (336) 723-7201

And

Thig the Zw_i da.y of J’uly 2012 m/ |
| | Dahr Josepht Tanoury - f
North'Cafolina Bar No. 29482

Agssistant Attorney Genera

N.C. Department of Justice
1505 Mail Service Center
Raleigh, NC 27699-1505
‘Counsel for Defendant NCDOT

N . cirln AR A TE AT AN LPEA
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FILED. - :] 'COP_Y.

: M 2S5 M9 53 :
"NORTH CAROLFN(Z\ "~ INTHE GENERAL COURT OF JUSTICE
FORSYTH COUN:(X VT G g, c ~ SUPERIOR COURT DIVISION
FORaTIN Fé; : 11 CVS7120
. “ \_!J PN, S
'HARRIS TRIAD HOMES INC. )
)
Plaintiff, ) JOINT MOTION
: : ) PURSUANT TO RULE 2,1 OF THE
v, ) NORTH CAROLINA RULES OF
) SUPERIOR AND DISTRICT COURTS
'NORTH CAROLINA DEPAR’I‘MENT ) FOR DESIGNATION OF CASE AS
'OF TRANSPORTATION, ) EXCEPTIONAL
)
Defendant. )
)

Now come the Counsel for Plaintiff and Counsel for Defendants in the above-captioned
matter and move the Court pursuant to Rule 2.1 of the North Carolina Rules of Superior and
District Courts for designation of this case and a series of companion cases as exceptional. In
support of this Motion, the parties show the Court the following:

1) The Plaintiff commenced this civil action against Defendants on October 12,2011, by the
filing in the Superior Court for Forsyth County of a Complaint.

2) Plaintiff alleged, inter allg, that it owns property within the proposed Winston-Salem
Northern Beltway highway project planned for construction by Defendant, and that its
property rights have been taken without just compensation by Defendant through but not
limited to, the following;: .

a) Defendant's delay in acquiring Plaintiff‘s property for the proposed highway project;

b) Defendant'srﬁling ofa Transporfation Corridor Official Map, pursuant to N.C.G.S. § 136-
44,50, et seq., with the register of deeds office that lists Plaintiff's property as being
located within a protected transportation corridor;

¢) The restrictions impbsed on Plaintiffs property by N.C.G.S. § 136—44.5 1.

d) Statements made by Defendant's personne[ re gardmg the use of their properties and
‘property acquisition timeframe.

~ e) Plaintiff also challenges the Transportation Cdrridor Official Map Act, N.C.G.S. § 136~
44.50, et seq. and seeks a declaration that it effects an unconstitutional taking of



3)

4

5

6)

- Beltway lawsuits being filed in Forsyth County Superior Court.
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Plaintiff's property rights.

1) Plaintiff's Complaint lists five claims for relief: Inverse Condemnation, N.C.G.S. § 136~
111; a taking in violation of the 5th Amendment of the U.S, Constitirtion; violation of the
14th Amendment of United States Constitution - Equal Protection Claim; violation of the
North Carolina Constitution, Law of the Land clause; and Declaratory Reljef.

Defendant timely answered and moved to dismiss the Complaint. Defendant contends that no -
unconstitutional taking of Plaintiff's property rights has occurred; that Defendant complied
with statutory procedures and the provisions of N.C.G.S. § 136-44.50 et seq., are
constitutional and do not constitute a taking of property rights. Defendant has pending before
the trial court motions to dismiss the complaint based upon failure to state a claim upon
which relief can be granted, lack of jurisdiction, sovereign and official immunities, N.C.G.S.
§ 136-111, lack of standing and ripeness, statutes of limitations and repose, and failure to

exhaust administrative_ remedies,

Defendant NCDOT has been served with nine (9) other lawsuits in Forsyth County Superior .
Court by Plaintiff’s counsel that involve the same legal issues and are very similarly pleaded
save for the name of each plaintiff owner and the specific property that is at issue (the cases
listed below and the captioned case to be referred to as the “Cases”). The currently filed
cases are;

Beroth Oil Co, et, Al v. NCDOT ' 10 CVS 6926

Everette Kirby v. NCDOT 11 CVS 7119
Hendrix v. NCDOT - 11 CVYS 8170
‘Engelkemeir v, NCDOT _ 11 CVS 8171
Hutagalung v. NCDOT 11 CVS 8172 -
Maend! v, NCDOT 11 CVS 8173
Stept v. NCDOT 11 CVS 8174
Nelsen v. NCDOT . 11 CVS 8338
Republic Properties, LLC v. NCDOT 12 CVS 2998

Counsel for plaintiffs intends to file an undetermined number of additional cases in Forsyth
County Superior Court that involve the same legal issues and are very similar to the Cases,
each of which will be by property owners in the NCDOT’s proposed urban loop knovwm as’
the Northern Beltway, Defendant’s counsel is aware of the likelihood of additional Northern

The Beroth Oil Co, case is presently in the appellate court system on a petition for -
discretionary review. Whatever the ultimate disposition of the Beroth Oil Co. case is,
counsel for Plaintiff and Defendant understand that it would be in the best interest of each
party and serve judicial economy if the Beroth Oil Co., case were handled by the same judge

as would preside over this action (Harris Triad v. NCDOT) and the above Cases. .
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7) Inall of the above-named-cases, each plaintiff has alleged a taking of property rights in
connection with the proposed Winston-Salem Northern Beltway and causes of action listed in
9 2) {) above. ' '

8) Given the identical nature of the causes of action and legal theories, similarity of the subject
matter, need for similar discovery, expert testimony, and other factual issues, between this
action and the other Cases and cases to be filed, the parties agree that this matter should also
be assigned to Judge John O. Craig III by Chief Justice Sarah E. Parker,

9) Counsel for Plaintiff and Defendant agree that the assignment of a specific judge for these

+ Cases, and all cases to be filed in the future against Defendant NCDOT in Forsyth County
Superior Court that involve the same or similar causes of action and are related to the
Northern Beltway, will promote significant efficiencies in the administration and
adjudication of these claims, -

10) Assignmient of this case will ensure that the rarely interpreted body of law pertaining to such
litigation will develop more uniformly. That, in turn, will promote greater certainty of
decision-making, enhance judicial efficiency, and conserve judicial resources. Moreover,
judicial familiarity with the subject matter of this case will aid this process and will prevent
the risk of inconsistent judgments. ' :

I1) Judge John O. Craig III has consented to preside over these Cases.

12) The aforementioned cases meet the definition for exceptional cases under Rule 2.1 in that
there are now ten (10} lawsuits (with a total of sixtéen plaintiffs) pending in Forsyth County
Superior Court relating to the Northern Beltway. Resolution of these cases is thus likely to
involve substantial judicial expertise, requiring the Court to engage in a study and
examination of various issues relating to the Winston-Salem Northern Beltway and apply the
applicable principles of law. '

13) The Plaintiff and the Defendant 'voluntarily agree 10 waive venue for hearing pretrial
motions, However, neither party intends this designation to be a waiver of any of their claims
or defenses. ' ' ’ o

14) For all of the foregoing reasons, and because the aforementioned cases involve complex legal
issues and numerous parties, it will promote the efficient administration of justice for this
action and the aforementioned cases, and all future Jawsuits involving causes of action listed
in Y 2) f) above dnd owners of property located within the Northern Beltway, to be
designated as an “exceptional case.” '

WHEREFORE, the parties respectfully request that this Court recommend to the Chief Justice of
the North Carolina Supreme Court that this action and the aforementioned cases, and all future
cases that will be filed against Defendant NCDOT in Forsyth County Superior-Court involving
the same or similar causes of action listed in § 2) f) above and owners of property located within

3
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-the Northern Beltway, to be designated as an excepuonal” case and that suoh cases be ass1gned
to The Honorable John O, Craig 1L :

This is the! 3Y’ day of June 2012, : § |

Dahr Joseph Tanoury

Special Deputy Attorney General

Counsel N, C, Department of Transportation
Attorney General’s Office

1505 Mail Service Center

Raleigh, N, C. 27699-1505
-Telephone: (919) 707-4480

Fax: : (919) 733-9329

Email: dtanoury(@ncdoj. gov

N,C. Bar # 29462

A .
7 4

This is the S day of June 2012, Y, - s K
/'_ £ (;.6, /Zf{_gé (4 }?L 1 7
Matthew Bryant s
mbryant@hendricklawfirm.com -
N.C. Bar No. 21947 ’
Attorneys for Plaintiffs

Of Counsel:

Hendrick, Bryant Nerhood & Otis, LLP

723 Coliseurn Drive, Suite 101 -
Winston Salem; NC 27106 ) T -
Telephone: (336) 723-7200 T

Facsimile: (336) 723-7201

www. hendricklawfirm.com
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. AL B.MORVAN, JOY A. MORVAN, RAYMOND H.
- PIERCE, JR., BRENDA C. PIERCE, E.A. ARDNT, JR.,
LANA K. AR_DNT and PRECAST CONSTRUCTION
- "PRODUCTS, INC., Plaintiffs, v. CITY OF
CHARLOTTE, a North Carolina Municipality,
Defendant.

" NO.COA02-1343

COURT OF APPEALS OF NORTH CAROLINA

2003 N.C. App. LEXIS 2086

June 3, 2003, Heard in the Court of Appeals
November 18, 2003, Filed

NOTICE:

[*1] PURSUANT TO RULE 32(b),
NORTH CAROLINA RULES OF
APPELLATE PROCEDURE, THIS
DECISION IS NOT FINAL UNTIL
EXPIRATION OF THE TWENTY-ONE
DAY REHEARING PERIOD.  THIS
IS AN UNPUBLISHED OPINION.
PLEASE REFER TO THE NORTH
CAROLINA RULES OF APPELLATE
PROCEDURE FOR CITATION OF
UNPUBLISHED OPINIONS.

SUBSEQUENT HISTORY: Reported at

Morvan v. Charlotte, 588 S.E.2d 585,

2003 N.C. App. LEXIS 2150 (N.C. Ct.
App., Nov. 18, 2003)

PRIOR. HISTORY: ~
County. No. 02 CVS 6078..

Mecklenburg

DISPOSITION:  Affirmed.

COUNSEL: DeVore, Acton & Stafford,

P.A., by Fred W. DeVore, III for the
~ plaintiff-appellants. '

City of Charlotte by Assistant City
Attorney R. Suzanne Todd for the
defendant.’

JUDGES: ELMORE, Judge. Judges
TIMMONS-GOODSON and
McCULLOUGH concur. -

OPINION BY: ELMORE

OPINION

Appeal by plaintiffs from an order en:tered ,

10 July 2002 by Judge Richard D. Boner
.in Mecklenburg County Superior Court.

Heard in the Court of Appeals 03 June
2003. :

ELMORE, Judge.

‘Plaintiffs are the owners ofa parcel of
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_ commercial property Vlocated_.i-ti the City of

Charlotte on which is located a 6,000
square foot concrete manufacturing plant.
“In 1995, plaintiffs sought a building
permit from the defendant city of
Charlotte in order to constrict a larger

facility. Defendant advised the plaintiffs -

that the permit was. denied -because the
property was going to be condemned for
a future road. Defendant [*2] held a
public meeting in November 1996, and at
the meeting produced a map showing that
the proposed road bisected the plaintiffs'
property, rendering their plant unusable.
Plaintiffs then acquired ten acres of
adjacent property upon which to move
their facilities. In October 2000, the
defendant sent to the plaintiffs through its
agent what appears from the record to be
an option agreement to purchase the
plaintiffs' property for the sum of §$
245,000.00, which plaintiffs determined
was undervalued. By the end of 2001,
plaintiffs had been notified that the

defendant had decided not to condemn the

property.

Plaintiffs brought suit alleging
damages under a theory of laches and a

violation of their constitutional rights for-

depriving them of the use of their property
without just compensation or due process.
Defendant City of Charlotte filed a motion
to dismiss, alleging the complaint failed to
show a legal basis for recovery. The
motion was allowed. Plaintiffs now bring
this appeal.
I

Plaintiffs assign error to the trial

court's dismissal of their case on the

grounds that the defendant took their
property without just compensation. We

~ have stated:

The preparation of maps or even [*3]
the adoption of a plan (which may never
be carried out) is not a taking or damaging
of the property affected so as to constitute .
a condemnation in any form. Barbour v.
Little, 37 N.C. App. 686,247 S.E.2d 252,
review denied, 295 N.C. 733, 248 S.E. 2d

862 (1978). -

Tucker v.-Charter Medical Corp., 60 N.C.
App. 665, 671, 299 S.E.2d 800, 804
(1983). Plaintiffs have not shown, nor
sufficiently alleged in their complaint, a
taking which requires compensation under
the constitution., They have alleged that
the city's plan to build a roadway
interfered with their plans for expanding
their business, but this does not constitute
a taking under the law. The trial court did
not err in dismissing the action.

II.

The plaintiffs also argue that the trial
court erred in dismissing their case on the
grounds that the city is estopped from
switching the location of the proposed
road, and must pay damages under the
doctrine of laches.

‘The doctrine of laches is an affirmative .
defense, and offers no relief to the
plaintiffs here. The doctrine of laches is
applied ordinarily to- situations in which
the complainant has failed to act while the
other [*4] party has materially changed

-his position. In such a case the doctrine

would operate to prevent a complainant
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from asserting his rights when he has

waited too long to do so, thereby causing

the other party to change his position in a |

way that would be to his detriment were
the complainant then allowed to assert his
right,

In the case at bar, the plaintiffs wish to
extend the doctrine of laches to compel
the defendant city to exercise a right,
because the plaintiffs changed their
position in anticipation of the right to
condemn being exercised. The doctrine,
however, does not operate to that end.
Although six years is a considerable

amount of time to restrict the use of a

- private citizen's business, the doctrine of-

laches is not an appropriate avenue of
relief in such a case. The trial court
properly dismissed the case as the

- plaintiffs did not articulate a legal basis -

for relief.
Affirmed.

Judges TIMMONS-GOODSON and
McCULLOUGH concur.

Report per Rule 30(e).
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6214 SOUTH BOULEVARD HOLDINGS, LLC., a Nbr-fh =
Carolina Limited Liability Company, v . CITY OF
CHARLOTTE, a municipal corporation.

NO. COA05-1477

COURT OF APPEALS OF NORTH CAROLINA

2006 N.C. App. LEXIS 1622

June 7, 2006, Heard in the Court of Appeals.
July 18, 2006, Filed

NOTICE:

[*1] PURSUANT TO RULE 32(b),
NORTH CAROLINA RULES OF
APPELLATE PROCEDURE, THIS
DECISION IS NOT FINAL UNTIL
EXPIRATION OF THE TWENTY-ONE
DAY REHEARING PERIOD.  THIS
IS AN UNPUBLISHED OPINION.
PLEASE REFER TO THE NORTH
CAROLINA RULES OF APPELLATE
PROCEDURE FOR . CITATION OF
UNPUBLISHED OPINIONS.

PRIOR HISTORY: Mecklenburg
County. No. 04 CVS 10310.

6214 S. Blvd Holdings v. Charlotte, 178
N.C. App. 562, 631 S.E.2d 893, 2006
N.C. App. LEXIS 1605 (N.C. Ct. App.,
2006) -

" DISPOSITION: AFFIRMED.

COUNSEL: Andresen & Associates, by’

Kenneth P. Andresen, for plaintiff-
appellant. :

Assistant City Attorney Catherine C.
Williamson; for defendant-appellee.

JUDGES: STEELMAN, Judge. Judges
McGEE and ELMORE concur.

OPINION BY: STEELMAN

OPINION

- Appeal by plaintiff from judgment
entered 1 July 2005 by Judge Albert Diaz
in Mecklenburg County Superior Court.
Heard in the Court of Appeals 7 June
2006.

STEELMAN, Judge.

The City of Charlotte (defendant),
along with the County and other towns of
Meckienburg, initiated planning for alight
rail transit system before 1994. Planning,
with input from the community, was
ongoing, and included the 2025 Integrated
Transit/Land-Use Plan produced in 1998.
This 1998 plan included recommendation
of a light rail transit system using existing
rail right-of-way along South. Boulevard



_ADD5 -

(South Corridor Project). The 1998 plan
also recommended Archdale Drive as a
station location on the South Boulevard
- route. Voters approved a 1/2 cent sales tax

to fund the South Corridor [*2] Projectin:

November 1998.

- In June of 2000, plaintiff purchased a
long-term lease on real estate located at
6214 South Boulevard (the property). This
~ property is found at the intersection of
South Boulevard and Archdale Drive, and
includes an existing railroad right-of-way
encumbering th_e' westernmost sixty-five
feet. Plaintiff purchased its interest in the
property with the intention of subleasing
it. There was an existing sublease on a
portion of the property atthe time plaintiff
- acquired its lease.

Plaintiff attempted to sublease another
portion of the property between March
and August of 2002. Three entities
expressed interest in subletting that

_portion of the property, but all withdrew
interest upon learning that a portion of the
property might be condemned for use by
the proposed light rail project.

Plaintiff initiated this action on 10 June

2004, alleging that defendant had publicly

announced its intention to develop the
light rail project in January of 2002, and
that this announcement constituted a
- taking of plaintiff's interest in - the
property. Defendant filed a condemnation
complaint and declaration of taking for
the property on 1 July 2004. This matter
was heard 6 June 2005 on  [*3]
defendant's motion to decide issues other
‘than damages pursuant to N.C. Gen. Stat.
§ 136-108 (2005). The trial court ordered:

"There having been no taking of Plaintiff's -
property on or about January of 2002, this
case is DISMISSED with prejudice.”
From this order plaintiff appeals. In

‘plaintiff's sole argument on appeal, it
‘contends that the trial couit erred in-

concluding defendant's actions prior to 1
July 2004 did not constitute a taking of
plaintiff's property interests. We disagree.

~Plaintiff argues that defendant's
activities in preparation of implementing
its light rail plan constituted an inverse
condemnation of its property rights.
Plaintiff argues that defendant's actions
deprived it of its abililty to sub-let the
property, which was the sole reason
plaintiff obtained an interest in the
property.

An action in inverse condemnation
must show (1) a taking (2) of private
property (3) for a public use or purpose.
Although an actual occupation of the land,
dispossession of the landowner, or
physical touching of the land is not

‘necessary, a taking of private property

requires "a -substantial interference with
elemental rights growing out of the
ownership [*4] of the property.” A

plaintiff must show an actual interference

with or disturbance of property rights

_resulting in injuries which are not merely

consequential or incidental.

Adams Outdoor Advertising V. 'Norz‘h
Carolina Dep't of Transp., 112 N.C. App.

- 120, 122, 434 S.E.2d 666, 667 (1993)

(citations omitted).

A_lthough. the courts which have been
called upon to consider the question posed
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by the pres'en.t subject have not alwayé
expressed their views in terms of a broad
legal principle, it would appear to be well

settled, as a general rule of law, that mere

- plotting or planning in anticipation of a
public improvement does not constitute a
taking or damaging of the property
affected.

A number of reasons have been
advanced by the courts in support of such

rule, the ones most frequently assigned
being that plotting or planning does not, in

itself, amount to an invasion of property,

or deprive the owner of the use and
enjoyment thereof; that the projected
improvement may be abandoned and the
- property never actually disturbed; that the
threat or possibility of condemnation is
one of the conditions upon which all

property is held; and that the rule is in aid

of the growth [*5]
municipalities.

and expansion of

37 A.LR.3d 127, 2 (2004); see also,
Browning v. North Carolina State
Highway Com., 263 N.C. 130, 135-36,

139 S.E.2d 227, 230-31 (1964); Tucker v. .
Charter Medical Corp., 60 N.C. App. 665,
671,299 S.E.2d 800, 804 (1983); Barbour
v. Little, 37 N.C. App. 686, 691-92, 247
S.E.2d 252, 255 (1978). |

In the instant case defendant conducted

~athorough planning process, involving its

citizens through a series of public
hearings at an early stage, before making
final decisions and instituting
condemnation actions. This necessary
planning and preparation, without more,
does not constitute a taking under the law,
even though it may have impacted
plaintiff's interest in the property. Id.; see
also Adams Outdoor Advertising, 112
N.C. App. 120,434 S.E.2d 666 (affirming
dismissal where injury to property rights
was merely consequential or incidental).
This argument is without merit.

AFFIRMED.
Judges McGEE and ELMORE concur.
Report per Rule 30(e).



